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The Courte*mposed of: Sylvain ORE, President, Gerard NIYUNGEK0, AuEustino S"L.

RAMAtrHANI, Dr"rncan TAI,IBALA, Elsie N. THOMPSON, El HadjiGUISSE, Rafda Ben

ACHOUR, Solomy B. BOSSA, Angelo V, IVIATUSSE: Judges; and Robert ENCI,

Registrar.

ln accordance with Article 22 at the Protocol to the African Charter on Human and

Peoples' Rights on the Establishment of an African Court on Human and Peoples'

Rights (hereinafter referred to as "the Protocol") and Rule I (2) of the Rules of

Court (hereinafter referred to as "the Rules"), Justice Ben K|OKO, Vice President

and a national of Kenya, did not hear the Application.

ln the Matter af:

African Commission on Human and Peoples' Rights

represented by:

1. Hon, Frofessor Pacifique IIiIANIRAKIZA

3. Mr. Bahame Tom NYANDUGA

3" hdr, Dn*ald DIYA

4. Mr. Selemani KINYUNYU

v

Republic of Kenya

represented by

1, Ms. Muthoni KIMANI

2, Mr, Emmanuel BITTA

3. Mr. Peter NGUMI

After deliberation,

delivers the following judgment:

Commissionner

Counsel

Counsel

Counsel

$enior Deputy Solicitor General

Principal Litigation Counsel

Litigation Counsel
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I. THT PARTIES

1. The Applicant is the African Commission on Human and Peoples' Rights

(hereinafter referred to as "the Applicant" or "the Commission"). The Appticant

filed this Application pursuant to Article 5 (1) (a) of the Protocol.

2. The Respondent is the Republlc of Kenya (hereinafter referred to as the Respondent"), The

Respondent became a Paily to the African Charter on Human and Peoples' Rights

(hereinafter referred to as ''the Chartef') on 25 July 2000, to the Protocol on 4 February 2004,

and to both the lntemational Covenant on Civil and Potitical Rights (hereinafter referred to as

"the ICCPR") and the lnternational Covenant on Economic, Social and Cultural Rights

(hereinafter referred to as "the ICESCR') on 23 March 1976.

II. SUBJECT MATTER OF THE APPLICATION

3. On 14 November 2009, the Commission received a Communication from the

Centre for Minority Rights Develapment (CEMIRIDE) joined by Minority

Rights Group lnternational (MRGI), both acting on behalf of the Ogiek

Community of the Mau Forest. The Communication concerned the eviction

notice issued by the Kenya Forestry Service in October 2009, which required

the Ogiek Community and other settlers of the ftlau Forest to leave the area

within 30 days.

4. On 23 November 2009, the Commission, citing the far-reaching

implications on the political, social and economic survival of the Ogiek

Community and its potential irreparable harm if the eviction notice was

carried out, issued an Order for Provisional [Ieasures requesting the

Respondent to suspend implementation of the eviction notice.

5. On 12 July 2012, following the lack of response from the Respondent, the Commission

seised this Court with the present Application pursuant to Article 5(1) (a) of the

Protocol.
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A) Faets ef the Matter

6. The Application relates to the Ogiek Community of the Mau Forest. The Applicant

altreges that the Ogieks are an indigenous minori$ ethnic group ir: Kenya comprising

about 20,000 members, about J5,000 of whorn inhabit the greater Mau Forest

Cornplex, a land mass of about 400,000 hectares straddllng ahout se\ren

administrative distrists in the Respondent's territory.

7. According to the Applicant, in Octob*r 2009, through the Kenya Forestry

$ervice, the Respondent issued a 30-day eviction notice to the Ogieks

and other settlers of the Mau Forest, demanding that they leave the

fo re st.

8. The Applicant states that the eviction notice was issued on the Erounds that the forest

constitutes a reserved water catchment zone, and was in any event part of

government land under Section 4 of the Government Land Act. The Applicant

states further that the Forestry Service's action failed to take into account

the importance of the AIau Forest for the survival of the Ogieks, and that the latter

were not involved in the decision leading to their eviction. The Applicant contends that

the Ogieks have been subjected to several eviction measures since the

colonial pericd, which continued after the independence of the

Respondent. According to the Applicant, the October 2009 eviction notice is a

perpetuation sf the historical injustices suffered by the Ogieks"

S. The Applicant further avers that the Ogieks have consistently raised

objections to these evictions with local and national administrations,

task fnrces and commissions and have instituted judicial proceedings,

to no avail.

B| Alleged Violations

10. Onthebasisof theforegoing,theApplicantallegesviolationof Articles 1,2,4,8, 14,

17(2) and (3), 21 , and 22 of the Charter.
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III, PROCEBURE

1"1.The Application was flled before the Ccurt on 12 July 2CI12 and served on the

lQespondent by a notice dated 25 September 2012.

1 2. On 14 December 2012, the Respondent filed its Response to the Apptication in which

it raised several Preliminary Ohjections and this was transmitted to the

Applicant by a letter dated 16 January 2013"

13.On 28 December 2012, the Applicant requested the Court to issue an Order for

Provisional Measures ta fsrestal{ the implementation of the directive issued by

the Respr:ndent's Ministry of Lands on I t'lovernber 7*l2limiting the restrictions

on transacfions for land rneasuring not rn*re than five acres within the ltitau

Forest Complex Area.

14.8y a letter dated 23 January 2013, Ms. Lucy Claridge, Head of

Law, MRGI, Mr. Korir Sing'oei, Strategy and Legal Advi$or,
CEMIRIDE, and Mr. Daniel Kobei, Executive Director of Ogiek

People's Developnrent Prograrnme {OPDP} sought leave to

int*ryene, and be heard in the case ss original compla inants
before the Cornmission in accordance with Rule 29 {3} {c} of
the Rules.

15.On 15 March 2013, the Applicant filed its Response to the Freliminary Objections

raised by the Respondent and this was transmitted to the Respondent by a letter

dated 18 March ?013.

16.On 15 futarch 2013, the Court issued an Order fur Provisional $deasures

directed at the Respondent on the basls that there was a situation of

extreme gravity and urgency as w*ll as a risk of irreparable harm lo the

Ogieks. The Order contained th* following mea$ures:

" 1 ). The Respondent shall imrnediately reinstate the

restrictions it had imposed on land transactions in the IVIau

4 ''l'r'"
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Forest Complex and refrain from any acl or thing that

would or might irreparably prejudice the main application
before the Court, until the final determination of the said

application;
2)The Respondent shall report to the Court within a period of fifteen

(15) days from the date of receipt hereof, on the measures taken to

implement this Order."

17. By a letter dated 30 April 2013, the Respondent reported on the measures it had taken

to comply with the Order for Provisional Measures.

18.8y a letter dated 14 May 2013, the Registry transmitted to the Applicant, the

Respondenfs report on its compliance with the Order for Provisional Measures.

o

19.At its 29th Ordinary Session held from 3 to 21 June 2013, the

Court ordered that pleadings be closed and decided to hold a

Public Hearing in March 2014,

20.8y a letter received at the Registry on 31 July 2013, the

Applicant requested leave to file further arguments and

evidence and to be granted a 5*month extension of time to do

so. By a notice dated Z September ?013, the Applicant's
request was granted with an order to f ile by 11 Decem ber 2013. O

?1.8y letters dated 20 and 26 September 2013 and 3 February 2014, the Applicant

notified the Court of alleged acts of non-compliance by the Respondent with the Order

for Provisisnal Measures i$sued on 15 March 2013.

32. By a letter dated 26 September 2013, the Registry transmitted the allegations of non*

cornpliance with the Order for Provisional Measures to the Respondent. To date, the

Respondent has not responded to the allegations.

5
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23.The Applicant's $upplementary $ubmi*sions on Admissibility and the Merits were

filed on 11 December 2013 and were served on the Respondent hy a notice dated 1Z

December 2013, granting the latter sixty {60} days to respond thereto,

24. By a notice dated 21 January 2014, the Parties were informed thal the Public Hearing

on preliminary objections and ttre merits would be held on 13 and 14 March 2014.

?5.8y a letter dated 17 February 2A14, pursuant to Rule 50 of the Rutes,

the Respondent applied for Ieave to file arguments and evidence on the

merits of the case, requesting to be granted a 5-month extension of time

to do so. By a letter dated 4 March,2O14, the Respondent was infarmed

that the said leave had been granted and was directed to file its

subrnissions within 60 days.

?S. On 12 May 2014, the Respondent flled the additional submissions on the Merits which

were served on the Applicant by a lelter dated 15 May 2A14, and inviting the Applicant

to file any observations thereon within 30 days of receipt of the letter. On 30 June

2A14, the Applicant fil*d its Reply to th* Hespondent's additionalsubmissions o* the

il,flerits.

27.Qn 24 September 2014, in response ts the Application made on

23 January 2013, the Registry wrote a letter to Ms. Lucy Claridge,

Head of Law. MRGI, informing her thal the Caurt has granted her

leave to intervene.

28. Ouring its 35tr' Ordinary Session, held from 24 I'lovember -5

December 2014 in Addls Ababa, Etfticpia, the Court held a puhlic

hearing on 27 and 78 November 2A14. All Parties were

represented, and their witnesses appeared, as f oltows:
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Applicant's Representatives

1. Hon. Professor Pacifique MANIRAKIZA

2. Mr. Bahame Tom NYANDUGA

3. Mr. Donald DEYA

4. Mr. Selemani KINYUIIIYU

Commissionner

Counsel

Counsel

Counsel

Applicant's Witnesses

1. Mrs. Mary JEPKEMEI

7. Mr. Patrick KURESOI

- Member of the Ogiek Community

- Member of the Ogeik Community o
Applieanf s Expert llUitness

1. Dr. Liz Alden WILY - lnternational Land

Tenure $pecialist

Respondent's Representatives

1. Ms. Muthoni KIMANI

2" bfir. Emmanuel EITTA

3. Mr. Peter t\iGul\rll

Senior Depu$ Solicitor General

Principal Litigation Counsel

Litigation CoLrnsel

2g.Fursuant to Rule 45{1i and Rule 29 {t) {c} of the Rules, during the public

hearing, the Court heard [Vls. Lucy Claridge, Head of Law, MRGI, one of

the original complainants in the Csmmunication fited before the

Commission.

o

30.The Csurt put questions lo the Parties to which they responded

31.At its 36th Ordinary Session held from I to ?7 March 2015, the Court decided to

propose to the Parties that they engage in amicable settlement pursuant to Article I
of the Protocal and Rule 57 of its Rules.
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3?.4letter dated 28 April 2ff15 wa* sent to the Partie* requesting them to respond t* the

proposal for an amicahle settlement by 27 May 2015 and to identify the issues to be

discussed, wfrich would then be exchanged between lh*m.

33.8y a fetter dated 2V May 2015, the Applicant indicated that it was amerable to an

amicable settlement"

34. By a notice dated 27 May 2015, the Respondent set out the issues to be discussed

and these were transmitted lo the Applicant hy a notice dated 28 May 2015,

35. By a notice dated 17 June 2015, the parties were informed that the Court has granted

the Applicant a 60-day extension to file the issues for the amicable settlement.

36.On 18 August 2Q15, the Registry received the Applicant's conditions for amicable

settlement and these were trarrsmitted to the Respondent on 21 September 2015.

The Respandent was invited to file its response therets no later than 31 Qctober ?015.

37. O n 1 0 November 2A15, the Respondent suhmitted its respanse on the conditions and

issues for an amicable settlenrent and these were transrnitted to the Applicant by a

notice dated 20 November 2015"

38.On 13 January 2016, the Applicant wrote to the Co*rt i* response to the

conditions proposed by the Respondent. The Applicant indicated that it
' was not satisfied with the propoeaI and asked the Court lo proceed with

the rnatter and deliver a judgment. The Applicant's request wa$

transmitted to the Respondent by a nolice dated 14 January 3016. The

Respondent did not react to this notification"

3S. $ince the attempt to settle the matter arnicably did not succeed, at its
40th Ordinary Session held from 29 February to 18 March,2016, the

Csurt decided to proceed with consideration of the Application and issue

the present judgment.
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40" By a letter dated 7 lvlarch 2016, the Parties were informed of the Court's continuance

of judicial proceedings.

tV. PRAYERS OF THE PARTIES

A. Prayers of the Applicant

41.1n the Application, the Applicant prays the Court to order the Respondent to:

"1. Hall the eviction f rom the East Mau Forest and ref rain f rom

harassing, intimidating or interferlng with the community's
traditional livelihoods;

2 Recognise the Ogieks' historic land, and issue it with legal title that is preceded by

consultative demarcation of the land by the Government and the Ogiek Community,

and for the Respondent to revise its laws to accornmodate cornmunal ownership of

property and

3. Pay compensation to the Ogiek Community for all the loss they

have sulfered through the ltss of their property, development,

natural resources and aleo lreedom to practice their religion and

culture."

4?. ln its Supplementary Subrnissions an Adrnissibility. the Applicant

made the following specific prayer:

"The Applicant submits that the Application satisfies Article 56 af the

African Charler in relation to the requirements for Admissihility, and

therefore prays {he Court ta declare the same Admissible.'

43. ln its Submissions on the Merits, lhe Appllcant prays the Court to

nrake the following Orders:
"A. To adjudge and declare that the Respondent State is in violation of Articles

1,2,4,8, 14, 17{?)and{3},21 and22of theAfricanCharteront-'lumanandPeoples'

Rights.

\I.'.
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B. Declare that the Mau Forest has, since time imnrernorial, been the

ancestral home ol the Ogiek people, and that its occupation by the

Ogiek people i* paramount fcr their survival and lhe exercise of their
culture, customs, tradilions, religion and for the we{l-being of their
community.

o

C^ Declare that the occupaiion of the Mau Forest through time lmmenlorial

by the Ogiek people and their use of the varior"l* nalural re$ources

therein, including the flora and fauna, such as honey, plants, trees and

wild game of the Mlau Forest, for food, clothing, medicines, shelter and

other needs, was sustainable and did not lead to the rampant destruction

or deforestation of the Mau Forest.

D- Find that the granting by ths Respondent Stale, of rights such as land titles and

concessions in the Mau Forest, at different periods to non-Ogiek persnns,

individuals and corporate bcdies, contributed to the destruction of the Mau Forest,

and did not benefit lhe Ogiek people, thus amounting la a violatton of Article 21(2)

of the African Charter.

E. That further to the Orders tA), {B), {C), and {D} hereinabovc and by way of a

separate judgment of the Court pursuant to Rule 63 of the Rules of Court, that the

Horroulrable Courl order the Respondent State to undertake and implemenl the

neces$ary legislative, administrative and other measures to provide reparation to

the Ogieks, thraugh the fallowing measuresl:

a
(i) Restitution of Ogiek ancestral land, through:

{a} the adcplion in its domestic lav,r, and through well

informed consultations with the Ogieks, of the legislative.

administrative and any other measures nece$sary to delim it,

demarcate a*d title or otherwise clarify and protect the

territory in which the Ogieks have a communaJ property right

in a*cordance with their *ustomary land use praclices, and

without detrirnent to other indigenous communities;

1 The Applicant asse(s that this list is non-exhaustive and the Court ls respectfully inviled to supplemenl
these methads of reparation with additional requirernents.

l.
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(ii)

(b) implement measures to: (i) delimit, demarcate and title
or otherwise clarify and protect the corresponding iands of

the Ogieks withoul detriment lo other indigenous

communities; and (ii) until those measures have been carried

out. abstain from any acis that might lead the agents of the

State, or third parties acting with its acquiescence or its
lolerance, to affect the existence, value, use or enjoyment of

the property located in the geographic area occupied and

used by the Ogieks; and

(c) the rescission of all such titles and concessions found to have been

illegally granted with respect to Ogiek ancestral land; such land to be

returned to the Ogieks with common title within each location, for them to

use as they deem fit;

Compensatian of the Ogieks for all tlre damage suffered as a result of the

violations, including throug h:

(a) the appointment of an independent assessor to decide upon the

appropriale level of cornpensation, and to determine the manner in which

and to whom such compensation should be paid, such appointment to

be r:nutually agreed upon by the parties.

(b) the payment of pecuniary damages to reflecl the

loss af their property, development and natural

re$eurEes;
(c) the payment of non-pecuniary damages, to include the loss of their

freedom to practise their religion and culture, and the threat to their

livelihood;

(d) the establishment of a community development fund for the benefit

of the Ogieks, directed l* health, housing, educational, agriculturaland

other relevant purposes,

{e} the payment of royalties lrom existing economic activities in the

Mau Forest; and

(fi ensuring that the Ogieks benefit from any ernployrnent

opportunities within the Mau Forest;

Adoption of legislative, administrative and other rteasures to

recognise and ensure the right of the Ogieks to be effectively

\\1"
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consulted, in accordance with their traditions and cu*toms,
and/ar with the right to give or withhold their^ free, prior and

informed consent, with regards to development, csnseryation
qr investment projects on Ogiek ancestral land within the Mau

Farest and implernent adequate safeguards ts minimize the
damaging effects that such projects may have upon the social,
economic and cullural survival of the Ogieks;

(iv) An apology to be issued publicly by the Respondent State to the Ogieks

far all the violati*ns;

(v) A publlc monumenl acknuwledging the yiolatian of Ogiek rights to be

erected within the Mau Forest by the Respondent State, in a place of

significant importance to the Ogieks and shosen by thern;

(vi) Full recognition of the Ogieks as an indigenous people of

Kenya, including but not limited to the recognition of th* Ogiek

language and Oglek cultursl and religious practrces; provision

of health, social and edusation services fcr the Ogieks; and

the enacting of p*sitive steps to ensure national and local
politicat representation of the Ogieks;

(vii) The legislative process specified in {i) and (iii} above to be completed within

one year of the date of the judgrnent;

{viii} The dernarcation process specified in (i} above ta be completed within

three years of the date o{ the judgment;

iix) The independent asses$or sn compensation to be appainted

within three months of the judgment; the amount of

compensation, royalties and the c*rnmunity development fund

to be agreed upcn within one year of the date of the judgment,

and payment to be effected within eighteen months of the date

of the .iudgment;

)
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(x) The apology to be issued within three months of the date of

the judgment;

(xi) The monument to be erected within six months of the date of

judgment;

F. To make any further orders as the Court deems fit to grant in the

circumstances.

44.That further to the Orders A, B, C, D, E and F, hereinabove, that the Court order the

Respondent $tate to report to the Court on lhe implementation of these rernedies, including

by submitting a quarterly report on the process of implementation - such report to be provided

to and commented upon by the Commission - until the Orders as provided in the judgment

are lully enforced to the satisfaction of the Court, the Cornmissian, the Executive Council and

any other organ of the African Union which the Court and Commission shall deem

appropriate."

o

45.The Applicant reiterated these prayers during the Public Hearing

B. Prayer* of the R*sPcndent

46. ln its Response, the Respond*nt prays the Cor.rrt ts rule that the

Applicatian is inadmissible and to arder that it be referred hack to the

Respondent for resolution, notably, through an amicable settlemenl

for a peaceful and lasting sDlution. The Respondent also made

submissions on the merits elaborating on its position thereon and

prayed the Court to put the Applicant to sirict proof and find that there

has been no vlolations of the rights of the Ogeiks, as alleged by the

Applicant. The Respondent did not make any additional prayers.

t

V. JURTSDICTION

47.In accordance with Rule 39 (1) of the Rutes, the Court shall conduct a preliminary

examination of its jurisdiction before dealing with the merits of the Application.
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A. Material jurisdiction

frespondent's 0bjection

4S. The Respondent contends that rather than filing the Application before the Court, the

Comnnission ought to have drawn the attention of the Assembly of Heads of State

and Government qf the African Union (AU) once it was convinced that the

communicatian before it relates to a specia* case which reveals the existence uf "a

series of serious or massive violations of human and peoples' rights' as provided

under Article 58 of the Charter"

49.The Respondent further submits that the Court failed to conduct a preliminary

examinatisn of its.iurisdiction by virtue of Rule 39 af its Rules in accordance with

Article 50 of the Charter, and that it has nat complied with the above cited provision

of the Charter.

Appli*ant's Submission

50" The Applicant submits that bringing to the attention of the Assernbly of

Heads of $tate and Government of the AU, a special sase which reveals

ihe existence of a series of serious or massive violations of human rights,

is not a prerequisite for referring a matter to the Court ancl is only one

avenue provided under Article 58 of the Charter. ln this regard, the

Applicant argues that with fhe establishrnent of the Court, it now has the

addilionat option of referring matters to the Court, as the Ccurt

*omplemen{s the Gomrnission's protective mandate pursuant to Article 2
ol the Pretocol. On the contentisn hy the Respondent that the Court ought

to have conducted a preliminary examination of its jurisdiction in respect

of the Application in line with Article 50 of ttre Charter, the Applicant notes

that the rule relating to the prelirninary exarnination of the j*risdicticn of

the Court is Rule 39, not Rule 40 of the Rules, as cited by the Respondent.

n\
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The Court's Assessment

51. The Court notes thatArticle 3 (1) o{the Protocol and Rule 26 (1) (a} of its

Rules govern its materialjurisdiction regardless of whether an Application

is filed by individuals, the Commission or States. Pursuant to these

provisions, the material jurisdiction of lhe Court extends "to all cases and

dispules submitted to it concerning the interpretation and application o{ the

Charter, [its] Protocol and any other relevant human rights inrtrument ratified

by the States concerned". The only pertinent consideration for the Court in

ascertaining its rnaterial jurisdiction in accondance with both Article 3{1)

of the Protocol and Rule 36 (1) (a) of its Rutes is thuswhetheran Applieation

relates to an alleged violation ol the rights protected by the Charter or other human rights

inslruments ts which the Respondent is a Party. ln this vein, the Court has held that "as

long as the rights allegedly vioiated are protected by the Charter or any other human

rights instruments ratified by the State concerned, the Court will have jurisdiction over

the matter".2

52, tn the instant Application, the Applicant alleges the violation of several rights and

freedoms guaranteed under the Charter and other intemational human rights

instruments ratified by the Bespondent, eepecially , the ICCPR and the ICESR.

Accordingly, the Application satisfres the requirements of Article 3{1) of the Protocol.

53. ln circurnstances where the Commissisn files a case before the Coutl pursuant to

Article 5 {1i (a) sf the Protncol, Article 3 (1} of the same provides no additional

requirements to be fulfilled before this Court exercises its iurisdiction. Article 58 of

the Charter mandates the Commission to draw the attention of the Assernbly of

Heads of State and Gavernment where communications lodged before it reveal

cases of series of serious or masslve violations of human and peoples' rights. With

the establishment of the Court, and in application of the principle of cornplementarity

enshrined underArtlcle 2 sf the Protocol, the Commission now has the power ls refet

2 See A/ex Iiomas v tJnited Republic a{ Tanzania (Judgment on Merits) 20 Novernber ?015 {hereinafter
referred io as Alex Thamas Casei paragraph 45 and Mohamed Abubakai v United Republic af T*nzania
(Judgment on Merits) 3 June 2016 (hereinafter referred lo aa Mohamed Abub,akari Case) paragraphs 28
and 35.
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any rnatter to the Court, inciuding nnatters which reveal a series of serious ar massive

violations of human rights.s The Respondent's preliminary objection that the

Commission did not comply with Article 58 af the Charter is thus not relevant as far

as the ma{erialjurisdicti*n of the Caurt is concemed.

54. Regarding the preliminary examination of its jurisdictlon in accordance with

Rule 40 of the Rules and Articie S0 of the Cfrarter, the Court notes that these

two provisions do not deal with the jurisdiction of the Court but concern issues

of admissibility, in particular, the issue sf exhaustion of local remedies, whlch

the Court will address at a later stage ln this judgment. ln any ev*nt and in
keeping with its Rules, the final decisinn of the Court on the question of

.jurisdiction can only be taken after receiving and analysing submissions from

the parties. The Respondent's objection in this regard is ttrerefore dismissed.

55. From the foregoing, the Court finds that it has material jurisdiction to hear the

Application.

B. Personal Jurisdiction

Respondent's Objection

56. The Respondent contends that the original complainants before lhe Commission

lacked standing to invoke the jurisdiction of the Comnrisslon as they did not have

authority to represent the Ogieks, nor were they acting on their behalf"

Appllcant's $uhrnission

57. The Applicant, citing its own jurisprudence, submits that it has adopted

the acfio popularis doctrine which allows anyone to file a complaint

before it on behal{ of victims without neee$sarily getting the cansent of

the victims. For this reason, the Commission was seised with the

Communication in November 2009 by two of tkre complainants:

CEMIRIDE and OPDP, which are Non-Governmental Organizations

3 See also Rule 118 {3) of the Rules of Procedure of the,African Commission on Human and Peoples'
Righls.
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(NGOs) registered in Kenya. The Applicant states that the lattnr works

speci{ically to promote the rights of the Ogieks while the former has

Observer Status with the Commission, and therefore both were

competent to invoke the jurisdiction of the Commission.

The Court's Assessment

58. The personal jurisdiction of the Court is governed by Article S (1) of the Protocol

which lists the entities, including the Applicant, entitled to subrnit ca$es befnre it. By

virtue of this provision, the Court has personal jurisdiction with respect to this

Application. The argurnent adduced by the Respondent according to which the

original complainants had no standing to file the matter before the Cornmission and

to act on behalf of the Ogieks is not relevant in the determination of the personal

jurisdietion of th* Court because ttre original complainants before the Comrnission

are not the parties in the Application before this Courl. The Court does not have to

rnake a determination sn the iurisdiction of the Commission.

59. With regard to its jurisdiction over the Respondent, the Court recalls that the

Respondent is a Stak Party to the Charter and to the Frotccol. Accardingly, the Court

finds that il has personal jurisdiction over the Respondent.

60. lt is alsa irnporlant for this Court to restate that, because the Appllcation be{ore

it is filed by the Commission, pursuant to Articles 2 and 5(1Xa) of the Protocol,

the question as lo whether or not the Respondent has made the declaration

under Article 34t6) of the Prolocol does not arise" This is because, unlike for

individuals and NGOs, the Protocol does not require the Respondent to have

made the declaration under Article 34{6} for the Commission to file Applications

before the Court.a

61. Therefore, the Court holds that it has personal jurisdiction to hear this

Application.

a See African Cornrnasron on Human and Peoples' Rr'ghts v Lrbya (Judgment on Merits) 3 June 2016

paragraph 51.
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C. Temporal Jurisdi*tion

Respondent's Objection

6?- The Respondent submits that the Charter as well as any other treaty cannot be

applied retrospectively to situations and circurnstances that occurred before its

entry into force. The Respondent *iles Article 28 of the Vienna Convention on the

Law of Trealies of 19Sg which provides that: "Unless a different intention appears

from the treaty or is olherwise established, its provisions do not bind a party to

any act or fact which took place or any situation whlch ceased to exist before the

date of entry into force sf lhe lrea$ with respect to the party". The Respondent

further submits that it became a Party to the Chart*r on 10 February 1992, and

that it is from 10 Fehruary 1992 that the Respondent's abligations under the

Charter become enforceable. fhe Respondent adds that some of the Applicant's

allegations of violations relate to activities that occurred prior to the Respondent

ratifiing the Charter and therefore the Court cannot adjudicate on thcse issues

but only on issues that occurred after 1992.

Applicant's Submission

63. The Applicant subrnits that it reccgnises the principle of non-retroaclivity of

international treaties. The Applicant argues, hcwever, that, it also reties on the

established principle of international human rights law, that the Respondent is liable

for violations which occurred prior to the ratificalisn of the Charter', where the effects

of such violations have continued after its ratification, or where the Respondent either

continued the perpetration of the said violatians, or did not remedy them, as is the

case with the Ogieks,

The Court's A,ssessment

64. The Court has held that the relevant dates concerning its ternporal jurisdiction are

the dates when the Respondenl becarne a Party to the Charter and the Protocol, as

well as, where applicable, the date of deposit of the declaration accepting the

',*'
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jurisdiction of the Court to receive Applications from individuals and NGOs, with

respect to the Respondert.s

65. The Court notes that the Respondent became a Party to the Charter on 10 February

1992 and a Party to the Protocol on 4 February 2004. The Court also notes that,

though the evictions by the Respondent leading to the alleged violations began

before the aforernentioned dates, these evictions are continuing. ln this regard, the

Court notes in particular, the threats of eviction issued in 2005 and the notice to

vacate the South Western Mau Forest Reserve issued an 26 October 2009 by the

Director of Kenya Forestry Service. lt is the Court's view that the Respondent's

alleged violations of its international obligations under the Charter are continuing,

and as such, the matter falls within the temporaljurisdiction of the Court.

6S. ln view of the foregoing, the Court finds that it has temporaljurisdiction to hear the

Application.

D. Territorial jurisdiction

67. The territsrial jurisdiction of the Court has not been challenged by the Respondent,

however it should he stated that since the alleged violations occurred within the

territory sf the Respondent, a Member $tate of the Afrlcan Union that has ratified the

Protocol, the Court has lerritorialiurisdiction in this regard.

68. Based on the foregoing, the Court finds that it has jurisdiction to examine this

Application.

VI. ADMIS$IBILITY

69"The Respondent raised two sets of objections to the admissibility of the Application.

The first set deals with obiections relating to the preliminary procedures before the

African Commission and the Court, while the second set deals with objections based

5 See Ihe Bene{iciaies of lhe Lafe Norbert Zango, Abdoulaye Nikiema a#as Ablasse, Ernesl Zanga and
Blaise llbauda and the Burkinabe Movement an Human and Peaples' Rigftts v Burkina Faso (hereinafter
referred to as fllo*erf Zongo Casei (Ruling on Freliminary Objections) 21 June 2013 paragraphs 61 tn 64.
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on non-compliance with the requirements of admissibility enshrined in lhe Charten and

the Rules.

A- Objections relat*ng to $ome preliminary proceduree.

70.The Respondent raised lwo objections under lhis head, narrely that the Application

is still pending befor* the Comrnission and that the Court did nst undertake a

preliminary examination of its adrnissibility in accordance with Rule 39 af it Rutes-

i. Obj*ction based on the contentisn that ttre Appli*atinn is pending

before the Sommission

Respondent's Objection

71.The Respondent contends that there are pending proceedings before the

Commission between the Ogieks and the Respondent on the same facts and

issues as those in the present Application. The Respondent maintains that the

,{pplication before the Court is seeking substantive orders whereas the same

case is before the Commission, and therefore the jurisdiction of the Court

cannot be invoked by the Applicant.

Applicant's Subrnission

72.The Applicant argues that the Court's jurisdiction was properly invoked and avers that

the case was refened to the Court by the Cammission pursuant to Article 5{1} (a) af

the Protocol, Rule 33{1) {a) sf the Rules and Rule 118(?) and (3) of the Rules of

lrrocedure of the Commission. According to the Applicant, having seised the Cour1,

it can no longer be argued that the matter is pending before the

Csmrnission.

)

,..i' -.20

**: \,
}

"i

"{iI
l



-p,+ffi,ffi*t
00tf,sf

The Court's Assessment

73" With regard to the objection by the Respondent that the matter is pending before the

Commission, the Court notes that the Applicant in the present matter is the

Ccmmission, which seised the Court in conformity with Article 5{1) of the Protaool.

74. Having seised the Coud, the Commission decided not to examine the matter itself. The

seisure of the Court by the Commission signifies in effect that the matter is no longer

pending before the Commis$ion, and there is therefore no parallel procedure before the

Commission on the one hand and the Court on the other.

75.The Respondent's objection to the admissibility cn the grounds that this matter is

pending before the Commission is thtus dismissed.

ii" Objectlsn with respect to the failure to undertake preliminary

exarnination of its Adrnissibility

Respondent's Objection

76.The Respondent subn"lits that the Court has failed to conduct a preliminary

examination of the adrnissibility of the Application by virtue of Articles 50 and 56 of

the Charter and Rule 40 of the ltrules, and thal adverse orders should not have been

issued against it without being given an opportunity to be heard'

Applicant's Subrn ission

77.The Applicant submits that the Application meets all the admissibility requirements

provided under Article 5S of the Charter, as it was filed before the Court pursuant lo

Articte 5i1) (a) of the Protocol against a State Party both to the Protocol and the

Charter, for alleged violations that occurred within the Respondent's territory. The

Applicant furlher states thal Article 50 of the Charter does not apply to this

Applicatian since it relates to admissibility procedures for "Communications frorn

States", whereas the instant Application is not such an Application. The Applicant

rnaintains that the Respondent has been accorded an opportunity to be heard at the
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Commission. when the Commission served the original complaint before it on the

Respondent and the latter filed submissions on admissibitity thereof.

The Court's Assessment

78,The Court observes that even though the rules of admissibility applied

by the Comrnissien and this Caurt are suh,stantially simiiar, the

admissibility procedures with respecl to an Application filed before the

Commission and this court are distinct and shall not be conflated.

Accordingly, the Court is of the view that admissibility and sther
procedures relating to a complaint before the Comrnission are not

necessarily relevant in determining the admissibility of an Application

hefore this Court.

79.1n any event, as is the case with its jurisdiction, the Court san decide on the

adnrissibility of an Applicaticn before lt, only after having heard from the parties.

80.The Respondent's objection is therefore dismissed

B. Objections on Admissibility based on the Requirements of the Charter

and the Rules

81 . Under this head, the Hespondent raised two objections, namely, the failure to

identify the Applicant and failure to exhaust lrcal remedies,

82. ln determining the admissibility of an application, the Court is guided by Article 6(2) of

the Protocol, which pravides that, the Court shall take into account the provisions of

Arlicle 56 of the Chader. The provisions of this Article are restated in Rule 40 of the Rules

as follows:

"Pursuant to the provisions of Article 58 nf the Charter to which Arlicle 6(2) of the Protocol

refers, appiications t* the Court shall comply with the following cnnditions:

1. Disclose the identity of the Applicant notwithstanding the latter's request for

anonymity;

2. Comply with the Constitutive Act of the Union and the Charter;
3. Not contain any disparaging or insulting language;
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4. Not be based exclusively on news disseminated through the mass

media;

5. Be f iled after exhausting local remedies, if any,
unless it is obvious that this procedure is unduly
prolonged;

5. Be filed within a reasonable time from the date local remedies wsre exhausted

or from the date set by the Cou( as being the cornmeneement of the time limit

within which it shall be seised with the rnatter; and

7. Not raise any mater or iesues previously settled by the partres in accordance

with the principles of the Charter of the United Nations, the Constitutive Act of

the African Union, the provisions of the Charter or of any legal instrument of

the African Union."

83" The Respondent has raised objections with respect to the conditions of admissibilily

pursuant to Rule 40i1) and Rule 40(5) of the Rules. The Court will proceed to examine

the admissibility of the Application starting with the conditions of admissibility that are

in dispute,

i. Objection on Non-Cornpliance with Rule 4St{} of the
Rules {ldentity of the APPlicant}

Respondant's 0hiection

84.The Respondent argues that the originalcomplainants before the Commission did not

subrnit a tist of aggrieved members of the Ogiek Cornmunity on whose behalf they

filed the Communication and did not produce docurnents authorizing them to

represent the Ogiek Community as required by Rule 40 {1) of the Rules. The

Respondent also submits that CEMIRIDE has nol provided evidence of its Observer

Status hefore the Commis$ion.

85.The Respondent further submits that the original complainants before the

Commissipn have not demonstrated that they are victims of an alleged violation as

has been established by the Commission's jurisprudence'
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Applicant'e Submission

I6. The Applicant submits that the Communicatipn filed befsre it clearly indicates the

authors as CE[XlRlDf, ,URGI and OPDF, on behalf of the Ogiek Community, and

that their contact details are clearly provided.

&7. The Applicant furth*r submits that it filed the Applicatio* before the Court
pursuant to Article 5{1) ia) of the Protocol, which entitles it to do so against

a State which has ratified the Charter and the Protocol. Tl're Rules of

Procedure of the Commission {2010) provide, inter alla, that it rnay seise the

Court "on grounds of serious and massive vtolations of human rights". The

Applicant al*o argues that seizure of the Court by tlre e*m*rission may occur

at any stage of the examinatian of a Communication if the Commission deerns

it necessar"y.

The Ceurt's Assessment

88"The Court reiterates that pursuant to Article 5{1} (a) of the Profocol, the Commission

is the Iegalentity recognised before this Court as an Applicant and is entitled to bring

this Application" Since the Commission, rather than the orlginal complainants before

lhe Commissisn, is the Applicant before this Court, the latter need not conc*rn ilself

with the identity of the original complainants before the Commission in determining

the admissibility of the application. Accordingly, the contentisn that the original

complainants did not disclose lhe identity of aggrieved members of the Ogieks lacks

merit, Therefore, the originalcornplainants' tbserver status and whether or not they

were mandated to represent the Ogiek population before the Commission are also

immaterial to the Court's determination of the Applicant's standinq to file this

Applicxtion before this Court.

89. The Co*rt consequently concludes that the Respondent's obieetion cn this pornt laeks

merit and is dismissed.
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ii. Objection on Non-Cornpliance rarith Rule 40(5)
of the Rules {Exhaustion of local remedies}

ftespondenfs Obiection

90.?he Respondent objects to the admissibility of the Application on the grounds that

it does not comply with Rule 40 (5) of the Rules, which requires Applicants before

the Court to exhaust local remedies before fnvoking its jurisdiction, The

Respondent states that its nationalcourts are competent to dealwith any violations

alleged by the Ogieks as the said local remedies are availahle, effective and

adequate to accomplish the intended results and that they can be pursued without

impediments. The Respondent submits that judicial procedures in Kenya are

adversarial in nature and the length of the proceedings depends on the parties, which

are responsible to move the Courts for hearing dates and relief" The Respondent

contends that though some orders issued by the Respondent's courts have not

been complied with, the said non-campliance was by a particular MunicipalCauncil

and should not be attribuled to the Respondent. The Respondent asserts that

neither the Applicant nor ttre original complainants before the Commission filed

any case in the Respondent's courts in this regard. The Respondent maintains that

the cases that the Applicant claims have been filed before its courts were fited by

other entities. FLtrther, the Respondent states that, apart from submitting their case

to the nationalcnurts, the complainants could have seised its national human rights

commission to get redress for the alleged urolations before bringing this Application

to this Court,

Applicant's $ubmission

g1.The Applicant submits that, the rule of exhaustion of local remedies is

applicable only with respect to remedies which are "available," "effective" and

"adequate" and if the local remedies do not meet these criteria, this

admissibility requirement is dispensed with. The Applicant argues that the

rule does not also apply when local remedies are unduly ptolonged or there

are a large nurnber of victims of alleged serious human rights violations. I
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92. The Applicant contends that the Respondent has been aware of the

alleged violation of the rights of the Ogieks since the 1960s, and despite
the continuing resistance against their eviction f rnm their an cestral
home, the Respondenf has failed to address their grievances and rather
chose the use of force to quell their protest and adopted actions to
frustrate the atternpts of the Ogieks to seek domestic redress. ln this
vein, the Applicant submils that the ogieks have been repeatedty

arrested and detained on falsified charges; and political pressure has

been exerted on them by the Office of the President to drop the legal
cases challenging the dispossessian of their land. ln spite of all these,

when they get decisions in their favour from domestic courts, the

Responden{ failed to comply with such decisions: thus, advancing the

point that domestic remedies are in fact unavailable, or, their
procedure wou[d prohably be unduly prolonged. The Applicant

maintains that in such cases the requirement of exhaustion of local

remedies must be dispensed with.

The Csurt's Assessment

93.Any application filed before this Court must comply with the requirern*nt of exhaustion

of local remedies. The rule of exhaustion of domestic remedies reinforces and

maintains the prirnacy of lhe domestic system in the protection sf hurnan $ghts iris-d-

vrs the Court. The Court notes that Article 56 (5) of the Charter and Rule 40(5) of the

RuNes require that for local remedies to be exhausted, they must be available and

should not be unduly prolonged. ln its earlier judgments, the Court has decided that

domestic rernedies to be ext'lausted rnust be available, effective and sufficient and

must not be unduly prolonged.t

94.The Court also emphasises that the rule cf exhaustion sf local remedies does not in

principle require that a matter brcught before the Court must also have been brought

before the domestic courts by the sarne Applicant. What must rather be demonstrated

is that, befare a malter is filed before an international human rights body, like this

6 See in this regard Loh6 lssa Konald v. Burkina Faso (Judgmeni on Merits) 5 Decernber 2014 {hereinafter
referred tc as lssa Konafe Case) paragraphs 96 to 115; Narbefi Zongo Case (Judgrnent on Merits) 28
March 2014 paragraphs 5S to 106.
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Court, the Respondent has had an oppo*uni$ to deal with such matter through the

appropriate domestic proceedings. Once an Applicant proves that a malter has

passed through the appropriate domestic judicial proceedings, the requirement of

exhaustion of local remedies shall be presumed to be satisfied even though the same

Applicant before this Court did not itself file the matten before the domestic courts.

95,|n the instant Application, the Court notes that the Applicant has provided evidence

that members of the Ogiek community have litigated severalcases before the national

courts of the Respondent, some have been concluded against the Ogiek and sorne

are still pending.T ln the circumstance, the Respondent can thus rea*anably be

considered to have had the opportunity to address the matter before it was brought

before this Court.

96. Fudhermore, frorn available records, the Csurt notes that some cases filed before

national courts were unduly prolonged, some taking 10 to 17 years before being

completed or were still pending at the time this Application was filed.s ln this regard,

tire Court obserrres that the nature of the iudicial procedures and the rofe played by

the Parties lherein in the domestic system could affect the pace at which proceedings

may be completed. ln the instant Application, the records before this Cotttt show that

the prolonged proceedings before the domestic csurts were largely occasioned by the

actions of the Respondent, includlng n*merous absences during Court proceedings

and faiture to timety defend its case.s ln view of this, the Csurt ho{ds that the

Respondent's contention imputing the inordinate delays in the domestic system to the

adversarial nature of its judicial procedures is not plausible-

7 $ee case of Francrs Kerwai arci 9 Olhers v Attorney General and 3 Ollrem, Higir C*urt Civil Application

t{o 238 of 1990, sase sf Joseph Leluya and 21 Offic'rs vAflariley Ganeral and2Athers, Miscellanesus

Applicatinn SIo 535 of 1997 High Ccurt of Kenya at Nairobi
s See case of Josepfr Lotuya & 210 CIthers v Attorney General & 2 Ofhers, Miscellneous Application lrlo,

635 of 1997 before the High Court at Nairobi, (completed after lTyears of procedure);case of Josepil
Latuya & 21 Others v Minister of Environment, Miscellaneous Application No. 228 of 2001 before the High
Court at Nairobi,{ instituted in 20S1 and still pending at the time the App}ication was filed beforethis
Court),ease af Siaplren Kipruta TEerer v Attomey General & 5 Ofter$, No. 25 of 2000 before the High
Court at Nakuru, { instltuted in 2006 and was still pending at the lime the Application was filed befare this
Court).
e For a detailed account, see Complaints'Submissions on Admissibiiity, CEMIRIDE, Minority Rights
Group lnternational and Ogiek Peoples Development Programme (On behalf of the Ogiek Community),
pages 15-24.
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97. Regarding the possibility for the original cornplainants to have seised ttre

Respondent's ftlational Human Rights Commission with the alleged violatian*, the

Court notes lhat, the said Commission does not have any judicial powers. The

functions of its national human riglrts cornmission are to resolve conflicts by fostering

reconeiliation a*d issuing re*cnrmendations to appropriate state organ$.ro This Court

has consistently hetd that for purpase of exhaustion of local remedies, available

domestic remedies shall be judicial.ll ln the instant case, the remedy the Respondent

is requesting the Applicant to exhaust, that is, procedures before the National Human

Rights Commission, is not judicial.13

98. ln view of the above, the Court rules thal the Application meets the requirements

under Article 56{5) of the Charter and Rule 40{5i of the Rules.

G. Compliance with Rule 40{2}, 40 {3}, 40 {4}, 40 {6} qnd 4CI {7} of the

Rules

99. fhe Count notes that the issue *f cornpliance with the above-mentioned Rules is nol

in contention and nothing in the Parties'submissions indicates thatthey have not been

complied with. The Court therefore holds that the requirernents in those provisions

have heen rnet.

100. ln light of the foregoing, the Court finds that thls Application fulfits all adrnissibillty

requirements in terms of Article 56 of the Charler and Rule 40 of the Rules and

declares the Application adrnissible.

VII. ON THE TI{ERITS

101" ln its Application, the Applicant alleges violation of Articles 1 ,2, 4,8, 14, 17(2) and

(3), 21 and 32 of the Charter. Given the nature of the sr,rbject mafter of the application,

the Court will commence with the alleged violation ef Article 14, then examine articles

2, 4, 8, 14, 17\2) and (3), 21 ,22 and 1 .

i0 See Section 3 p{ lhe Kenya National Hurnan Rights Commission AcL
11 See Moharned Abubakari Case paragraphs. 66 to70,
12 Mahamed Abubakari Case paragraph 64; Alex lhomas Case, paragraph 64 and Cltistapher Mtikila
Case, paragraph 82.3. K\ ,:.#
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102. Hcwever, having noted that most of the allegations made by

the Applicant hinge on the question as to whether or not the

Ogieks constitute an indigenous population. This issue is

central to the determination of the merits of the alleged
violatisns and shall be dealt with from the onset"

A. The Ogieks as an lndigenous Population

Applicanf s Subrnission

103. The Applicant argues that the Ogiek are an "indigenou$ people" and

should enjoy the rights recognised by lhe Charter and international

human rlghts law including the recognition of their status as an

"indigenous people". The Applicant substantiates its contention by

stating that the Ogieks have been living in the Mau Forest for

g*nerations since time irnmemorial and that their way of life and survival

as a hunter-gatherer sommunity is inextricably linked to the forest which

is their ancestral land.

Respondenfs Submission

104. The Respondent's position is that the Ogieks are not a distinct ethnic

group but rather a mixture af various ethnic comrnunities. During the

Public Hearing however, the Respondent admitted that the Ogieks

constitute an indigenous papulation in Kenya but that the Ogieks of

today are different from those of the 1930s and 1990s having

transforrned their way of life through time and adapted themselves to

modern llfe and are currently like all other Kenyans.

The Court's Aasessment

105. The Court notes that the concept of indigenous population is not defined

in the Charter. For that matter, there is no universally accepted definition
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of "indigenous population" in other international human rights instruments.

There have, however, been effort* to define indigenous popurations.r3 ln

this regard, the Court draws inspirati*n frorn the work of the Comrnis*ion

through its Working Group on lndigenous PopulationslCommunities" The Working

Group has adopted the following criteria to identify indigenous populations:

t

i. $elf-identification;

ii. A special attachment to and use of their traditicnal land whereby their ancestral land

and territory have a fundamental importance for their *sllective physical and cultural

survival as peoples; and

iii. A state of subjugation, margrnalisation, dispossession, exclusion, or

discrimrnalion because these peoples have different cullures, ways of

life or mode of production than the national hegemonic and domtnant

model."ra

"106 The Court also draws inspiration from the work of the United Nations

Special Rapporteur on Minorlties, whlch specifies the criteria to identify

indigenou$ populations as follows:

o

That indiganous people can be appropriately considered as "lndigenous

communities, peoples and nations which having a historical continuity with

pre-invasion and pre-colonial societies that developed on their territories,

consider themselves distinct fronr other sectors of societies nsw prevailing

in those territories, or paris of them. They form at present non-dominant

sectors of society and are determined to preserve, develop, and transmil

to future generations, their ancestral territories, and their ethnic identity,

as the basis of their continued existence as peoples, in accordance with

their own cultural patterns, social institutions and fegal systems";15

rs See Article 1 of the lnlernational Labour Organisatian lndigenous and Tribal Peoples Convention No 169
adoptertr hy the 76th Sessicn of the lnternational Labaur Conference cn 27 J*ne '1989.
]*Advls*ry Opinian Of IIle African Csrnrcr'ssisn On Hr.rrran .And Peop/es' Rlg*ls On llre lJ*ited A/alm*s
Declarali*rt An The Righ$ Af hdigenars Peopies, adapted by Thn Afrlcan Ccmrnrssion Gn l-'iuma* And
Peoples'Rights At lts 41st Ordinary Sessisn Held ln May 2007 ln Accra, Ghana, al page 4.
r5 Report of the Special Rapporteur o{ the Sub-Commission on Prevention of Discrimination and Pratection
o{ Minorities ElCN. /Sub. 211 985/7lAdd.4, paragraph 379"
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ii That an indigenous individual lor the same purposes is "... one who belongs to

these indigenous populations through self-identification as indigenous (group

consciousness) and is recognised and accepted by these populations as one of

its members (acceptance by the group). This preserves for these communities the

sovereign right and power to decide who belongs to thern, wilhout external

interference" . 16

107 . From the foregoing, the Court deduces that for the identification and understanding

of the ccncept of indigenous populations, the relevant factors to consider are the

presence of priority in time with respect to the occupation and use of a specific

territory; a voluntary perpetuation of cultural distinctiveness, which may include

aspects of language, social organisation, religion and spiritual values, modes of

production, laws and institutions; self*identification as well as recognition by other

groups, or by State authorities that they are a distinct collectivity; and an experience

of subjugation, marginalisation, dispossession, exclusion or discrimination, whether

or no{ these condiliorls persist.l7

108. These criteria generally reflect the current normative standards to identify

indigenous pcpulations in international law. The Court deerns it appropriate, by virtue

of Article E0 and 61 of the Cirarter, which allaws it to draw inspiration from other

human rights instrumenls to apply these criteria to this Application

109. With respect to the issue of priority in time, different reports

and submissions hy the parties filed before the Court reveal

that the Ogieks haye priority in time, with respect tc the

occupation and use of the Mau Forest.18 These reports affirm

the Appllcant's assertion that the Mau Forest is the Ogieks'

16,4s above paragraphs 381 to 382.
1? $ee E/CF{.4/$ub.Z/AC.4l1 996i2, paragraph 69.
rs Report o{ ths African Cornmisslon3 Warking Graup an lndigenous PoputationslCommunities Researclt

and lnfarmatian Vrs[ lo Kenya,l-19 March 2010 pages 41 to 42; United Nations Human Rights Committee

{UNHRC), 'Cases ex,amlned by the Specrbl Ra pporteur {June 2A09 - July 2A1A}, Human Rrgttls Comrniflee,

?Se Session' {15 $epterr:ber, 2S10} UN Doc AJHRGII5/37lAdd.1 paragraph 268, available aI

htlp/ra,.l#wz.ohchf"orqle*slishtuodipqlhrcouncitldpcsllXsession/A.lJRC.'15.37^Add"1.rdf: UNHRC,'Repo{
of tfra Speciai Fapporteur an ttw s{uallbr of hurnan rights and fundarnental freedams of indjgenous
peop/es' (26 February 2007) UN Doc F,iHRC14l32lAdd,3, paragraph 37, available at http'JydFccess-dds-

nv. un.orqldoc/UNFOC/GElIlGOTll 1 0i43/PDF1G07 1 1 043.odf?OpenElement.
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ancestral home,le The most salient feature of most indigenou$
populations is their strsng attachment with nalure,
particularly, land and the natural environment. Their suryival
in a parlicular ?vay depends on unhlndered acces$ io and use
of their tradilional land and the natural resources thereon. In
this regard, tha Ogieks, as a hunter-gatherer csmmunity, have
for centuries depended on the Mau Forest for their residence
and a$ a source of their livelihood,

1 10. The Ogieks also exhibit a voluntary perpetuation of cultural

distinctiveness, which includee aspects of language, social organisation,

religious, cultural and spiritual value$, msde of production, laws and

institutions20 through self-identification and recognition by cther groups and

by State authorities2l, as a distinct group" Despite the fact that the Ogieks

are divided into clans made up of patrilineal lineages each with its own name

and area of habitation, they have their own language, albeit currenlly spoken

by very few and more importantly, social norrns and forms of subsistence,

which make them di*tinct from other neighhouring trihes.zz They are algo

ldentified by these neighbouring tribes, such as the Maasai, Kipsigis and

Nandi, with whorn they have had regular interaction, as distinct'neighbours'

and as a distinct group.23

111 . The records before this Caurt sfrow that the Ogieks have suffered frorn continued

subjugation, and rnarginalisation.ao Their suffering as a result of evictions from their

" See the Fresidential Cornmission oi lllquiry rfito th6 liiegaUlrreguiar Allscaticn cl flubiic La*d or lhe
Ndung'u Report June 2004 (hereinafter referred to as the Ndung'u Report) page 154 and th* Report of the
Prirne Silinister's Task Force or the Conservalion of the Mau Forests Complex March 2009 (hereinafier
rsfered to as the Meu Task F*rce Report) page 3G.
20 Corinne A Kralz, 'Are the gkiek Really Masai? Or Kipsigis? Or Kikuyu?' 198S Cahiars dEfudes Aftbalres
Vcl 20. {herelnafter refened to as Kratz, Corinne A) page 357.
21 Affidavit oi Sarnuel Kipkcrir Sungura, Affidavil of Elijah Kiptanui Tuei, Affldavit o{ patrick Kuresoi filed by
the Applicantl The Final Report of the Truth, Justice and Reconciliation Cornrnission of Kenya 3 May 2013
{hereinafler referred to as the TJRC Report) Volurne llC paragraphs ?04 and 240; and UNHRC, 'Cases
examined by tbe Specia,l Rappoderr {June 2SSg * July 2Al0} available at
http:l/www2.ohchr. orqlbnslishlbodieslhrcouncilldocsll Ssession/A.HEC. 1 5 37.Add. 1 .pdf, at paragraph
268.
?2 Krata. Ca.rinne A, pages 35S to 3S8.
z3 Kratz, Carinne A, (1980) pages 357 to 358.
2a See Verba{im Record of Publis Hearing 27 November 2014 page 137; lhe TJRC Report (2013),
paragraphs 3247 {irtcluding other rninority arrd indigenous pecple in Kenya}; UNCESCR 'Concluding
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ancestral lands and forced assimilaticn and the very lack of recognition of their status

as a tribe or indigenous population attest to the persisient marginalisation that the

Ogieks have experienced for decades.2s

112. ln view of the above, the Court recognises the Ogieks as an

indigenous population that is part of the Kenyan people having a

particular status and deserving special protection deriving from their

vulnerability.

113. The Court will now proceed to examine the articles alleged to have been violated

by the Respondent.

B. Alleged violation of Article 14 of the Charter

Applieant's Submission

114. The Applicant contends that the failure of the Respondent to recognioe the Ogieks

as an indigenous community denies them the right to communalownership of land as

provided in Article 14 of the Charter. The Applicant also argues that the

Ogieks' euiction and dispossession of their land without their consent

and without adequate compensation, and the granting of concessions of

their land to third parties, rnean that their land has been encroached

upon and they have b*en denied benefit* deriving therefrsm'

115. The Applicant avers that the Constitution of Kenya takes away land rights

from the communities cancerned and vests it in government institutions like the

Forestry Department, adding that for the laws relating to comrnunity land rights

to be effective, the eonstitution and the Land Act of 2O12 must be reconciled

O&servatiors sf fhe Cs/ilmiffee a* Econontic, Socral and Cultural Rigits: Kenya' (1 Decernber 2008) UN

Das. EIC.I UKENJCOII page 3 paragraph 12; tlNHftC, Report of fhe Specral ftapporteur an lie sffu*fon
o{ human rghfs and fufidarr,ental fieadoms of indlgenous peoples' available at

htte:i/www2.ohchr,ors{Fnqtishlhodies/hrcouncil/docs/1{SeFsion/A.HFC.15.37.Add.1.odf al paragraphs 41

and 65 to 77.
?$ $ee also Kimaiya, Iowelf J {2AA4} Agiek Land Cases and Histoical tnlustices * 1942-2A04.
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and community land rights in particutar, mu$t be identified and given effect.

Aneording to the App{icant, lhe Fnrest Act 2005 doe* not provide for community-

owned forests and the Fsre*t Conservation Bill urfortunately does not provide

for the procedure of identifying community-owned forests and does not give

effect to community land rlghts.

116. On the Respondent's claim that other eommunities such as the

Kipsigis, Tugen and the Keiyo also lay claim ta the Mau Forest, the

Applicant submlts that the report sf the Mau Forest Task Force did not

recognise or mention any such rights of these other communities and

clearly recommended that the Ogieks who were to be settled in the

excised areas of the forest had not yet been resettled.

117. While reiterating tho Ogieks' ancestral property rigirts to the Mau

Forest, the Applicant submits that the Respondent did not state whether

the er;lctions vyera in the public interest as required by Arlicle 14 of the

Charter. The Applicant maintains that excisions and allocations made by

the Respondent were illegal and done purely to pursue private interests

and therefore, are in viulatisn of the Charter"

118. On the Respondent's assertion that the Ogieks were not

farcefully evicted but regularly consulted befqre every eviction
and that they have been given alternative land, the Applicant
avers lhat the Ndung'u Report,26 the Truth, Juslice and

ReconciIiaticl Comrnission Report, the Mau Forest Task Force

Report indicate the contrary. Hence, the Applicant requests that
the Respondent is pr.rt to strict procf of tlris assert{on.

119. According to the expert witness called by the Applicant, the Land Act

2012, lnspired by the Csnstitutien 'is not perfect but is ssund". She

submitted that this law has very clear provisions that ancestral land and

hunter-gatherer lands are csmmunity lands; yet the Constitution

25 Report of the Presidential Commission of lnquiry ints the lllegalllrregular Allucation of Fublic Land.
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stipulates that gazetted forests are public lands, whioh therefore makes

the l-and Act 2012 contradictory.

Respnndent's Submission

120. The Respondent contends that the Ogieks are not the only trihe

indigenous to the hllau Forest and as such, they cannct claim exclusive

ownership CIf the Mau Forest. Th* Respondent states that the tittre for all

forest in Kenya iincluding the Mau Forest), other than private and local

authority forest is vested in the State. The Respondent avers that since

the colonialadministration it was communicated to the Ogieks that the Mau

Forest was a prctected conservation area on which they were eneroaching

upon and that they wera required to move out of the fsrest. The

Respondent also argues that the Ogieks were consulted and notified

before every eviction was carried out and that these were carried out in

accordance with the law.

I

1?1 . The Respondent states that its land laws recognise comrnunity

awnership of land and provide for mechanisms by which communities can

participate in forest conservation and management. The Respondent

contends that under its laws, comnrunily forest *sers are granled rights

which include collectlon sf medicinal herbs and harvesting of hcney arnong

athers. The Respondent argues tlrat in any event, the Court should look at

the matter from the point of view of proportionality.
O

The Court's Assessrnent

122. Articie 14 of the Charter provides as follsws:

"The right to property shall be guaranteed. lt may only be encroached upon in the interest

of public need or in the general interest of the community and in accordance with the

provisions of appropriate laws."
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123. The Court sbserves that, although addressed in the part of the Charter whiclr

enshrines the rights recognised for individuals, the right to property as guaranteed by

Article 14 may also apply to groups or communities; in effect, the right can be

individua I or collective-

124. The Court is also of the view that, in its classical conception, the right to property

usually refers to three elements narneNy: ttre right to use the thing that is the subject

of the right (usus), lhe right to enjoy the fruit thereof (frurcfr;s) and the right to dispose

of the thing, that is, the right to transfer it (abusus).

125. However, to determine the extent of the rights recognised for indigenous

communities in their ancestral lands as in the instant case, the Court holds that Article

14 of the Charter must be interpreted in light of the applicable principles especially by

the United Nations.

126. ln this regard, Article 26 of the United Natians General Assenrbly Declaration

0"11295 on the Rights of lndigenous Peoples adopted by the GeneralAssen'rbly on 13

September 2AQ7, provides as follows:

"1. lndiEenous pecples have the right to the lands, territories and ressurces which they have

traditionally orsned, occr:pied or otherwise used or acquired.

2. lndigenous peoples have the right to ownl use, develop and control the lands, territories and

iesourtres titat they possess by reaso.] ef traditiona| ownersh'ip or o{her lraditionai occupat}on

or use, as well as thnse which they have otherrvi*e acquired,

3. States shall give legal recognition and prote*tion to these lands, territories and resources. Such

recognition shall be conducted with due reepecl to the custorns, traditions and land tenure

syslems of the indigenous peoples concerned."

127. lt follows in particular from Article 26 (2) of the Declaration that the rights that can

be recognised fnr indigenous peopleslcommunities on their ancestral lands are

variable and do not necessariiy entail the right of ownership in its classical meaning,

including the right to dispose thereof {abusus}. Without exeluding the right to property

in the traditional sefisa, tftis provision places grealer emphasis n* the riEfrts of

possession, occupation, use/utilization of land,

o
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128. ln the instant case, the Respondent does not dispute that the Ogiek Cornmunig

has occupied lands in the Mau Forest since time immemorial. ln the circumstances,

since the Caurt has already held that the Ogieks constilute an indigenous community

(supra paragraph 112), it holds, on the basis of Article 14 of the Charter read in light

of the above-mentioned United Nations Declaratisn, that they have the right to occupy

their ancestral lands, as well as use and enjoy the said lands.

129. , However, Article 14 envisages the possibility where a right to property including

land may be restricted provided that such restriction is in the public in{erest and is

also necessary and proportional2T

130. tn the instant case, the Respondent's public interest justificaticn for evicling the

Ogieks from the Mau Forest has been the preservation of the natural ecosystem.

Nevertheless, it has not provided any evidence to the effect that the Ogieks' continued

presence in the area is the main cau$e for the depletion of natural environment in the

area. Different repods prepared by or in collaboration with the Respcndent on the

situation of the l\ilau Forest al*o reveal that the main causes of the environmental

degradation are ensroachments upon the land by other grCIups and government

excisions for settlements and ill-advised logging concessions.zs ln its pleadings, the

Respondent also concedes that "the Mau Forest degradation cannot entirely be

associated or is not associable to the Ogiek people'.ze ln this circumstance, the Court

is of the view that the ccntinued denial af access to and eviction from the Mau Forest

of the Ogiek population cannot be necessary or proportionate to achieve the purported

justification of preserving the natural ecosystem of the Mau Forest.

2? Ser lssa Konate Case paragraphs 145 to'l54.
36 Report of Mau Cornplex and Marrnanef Faresls, Envirsnmental and Econonric Contributions Currenl
State and Trends, Brieiing Notes Compiled by the tearn that participated in the recot:naissance flighl on 7
May 2008, in consullation with relevanl Government departments, 20 May 2008; See also Verbatim
Record of Public Hearing 2? November 2014 page 1'11, Ndung'u Report (Annexure 82) and the Mau

Task Force Repsrt pages 6, 9, 18 and 22.
1s See also Respondent's Submission on Merits page 23,
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131. ln view of the foregoing considerations, the Court holds that by expelting the

Ogieks from their ancestral lands against their wilt, without prior consultation and

withsut respecting the conditions of expulsion in the interest of public need, the

Respondent violated their rights to land as defined above and as guaranteed by Article

14 of the Charter read in light cf the United Natiqns Declaration on the Rights of

lndigenous Peoples cf 2007.

C, Allegad vialation of Article 2 af the Charter

Applicant's S ubmission

132. The Applicant submits that Article 2 of the Charter provides a non-
exha ustive list of prohibited ground* sf discrimlnation and th at the

expression "or other $tatus", widens the list to include staluses not

expressly noted. fhe Applicant notes that any discrimination against the

Ogiek Comrnunity would fall within the definition tlf "race", '-ethnic

group", "religion" and "social origin" referred to in Article 2. The

Applicant urges the Court to act in line with the jurisprudence of alher

regional human rights bodies and maintains that discriminatisn on

grounds of ethnic origin is not capable of objective justification"

133. According to the Applicant, the clifferentiaI treatment of the egieks
and other similar indigenous and minority groups within Kenya, in
relation to the lack of respect for thelr praperty rights, religiaus and

cultural rights, and right to life, natural resources and development

under the relevant laws, constitutes unlawful discrimination and is a

viclation of Article 2 af the Gharter. The Applicant stresses that the

Respondent has, since independence, been pursuing a policy of assimilatian

and marginalisation, presumably in an atternpt to ensure national unity and,

in the case of land and natural resoilrce rrghts, in the name of conservation

of the lVlau Forest. According to the Applicant, while such aims of national

unity or conservation rnay be legitimate and serve the connmo* in{erest, the

means employed, including lhe non-recognition cf the tribal and ethnic

identity of the Ogieks and their correspnnding rights is entirely
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dlsproportionate to such an aim and, is ultimately counterproductive to its
achievement. The Applicant is of the view that the Respondent has failed to

show that the reasons for such difference in trealment are strictly

proportionate to or absolutely necessary for the aims being pursued, and

csncludes that as a result, the laws which permit this discrimination are

in vioNation of Article 2 of the Charter.30

Respondent's t ubmission

134. The Respondent submits that there has been ns discrimination

against the Ogieks and that the alleged discrimination in educalion,

health, aceess to justice and ernployment is baseles s, and lacks

justlfication and docurnentary evidence. The Respondent submits

that the complainants have not demonstrated, as iS required, how

the Respondent discriminated against the Ogieks. fhe Bespondent

catls on the Applioant to prove the d iscrimination alleged and to

establish facts from which the discrimination occurred.

135. The Respondent contends that, in any event, the alleged

discrimination !vould be contrary to its Constitutinn which provides

safeguards against such discrimination. The Respondent cites

Articles 10 (National values and principles of governance) and

Article 24 of its Constitution, which provide inter alia that, every

person is equal bef ore the law a nd has equal protection and

benefit of the taw. The Respondent aIso cites Article ?7t4] thereof

which prohibits the State from discriminating "directly or indirectly

any person on any ground, including race, sex, pregnancy, rnarital

stalus, health status, ethnic or social origin, colour, age,

disability, religion, conscience, belief, culture, dress, language or

birth".

3* These include the Constitution of Kenya, '1 969 (as Amended in 1997), the Government Lands Act

Chapter 280 of the Laws of Kenya, Registered Land ,Act Chapter 300 of the Laws of Kenya, Trust Land Act

Chapter 285 of the Laws of Kenya and the Foresl Act Chapter 385 of lhe Laws of Kenya.
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The Coutt's As$essment

136. Article 2 of tlre Chart*r provides that

"Every individual shall be entitled to the enjoyment of the right* and freedorns recognised

and guaranteed in the present Charter without distinction of any kind such as race, ethnic

group, colour, sex, languag*, religion, political or any other opinion, birth or any gtatus."

137. Article 2 sf the Charter is imperative for the respect and enjoyment

of all other rights and freedoms protected in the Charter. The provision

strictly proscribes any distinction, exclusion or preference made on the

basis of race, colour, sex, religion, political opinion, nalional extraction

or social origin, which has the effect of nullifying or impairing equality

of opportunity or treatrnent.

t 38. The right not io be discrirninated against is related ts the right to equality

before the law and equal pratection of the law as guaranteed by Article 3 of

the Charter.:r The $copc of the right to non-disurimination exlends beyond

the right to equal treatment by the law and also has practical dimension in

that individuals should i* fact be ahle to enjoy the rights enshrined in the

Charter without distinction of any kind relating to their race, colour, $ex,

religion, political opinion, national extraction or sscial origin, or any other

status. The expression 'any other status' under Article 2 encompasses those

cases o,f discriminalion, which could not have been foreseen during the

adoption of the Charter. ln determining whether a ground falls under this

category, the Court shatl take into account the general spirit of the

Charler.

139. ln terms sf Article 2 of the Charter, while distinctions or differential

treatment on grounds specified therein are general!y proscribed, it

should be pointed out that not all fcrms of distinction can be considered

as discriminatian. A distinction or differential treatmenl becomes

discrimination, and hence, contrary to Art*cle 2, when it does nol have

31 Cftristopfter Mtikila Case paragraphs 105"1 and 105.2.
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objective and reasonable justif ication and, in the circumstances where

it is not necessary and proporlional.3?

1 4 0 . ln the instant case, the Couri notes that the Respondenf s national laws as they

were before 2010, including the Constitution of Kenya 1969 (as Amended in 1997),

the Government Lands Act Chapter 280, Registered Land Act Chapter 300, Trust

Land Acl Chapter 285 and lhe Fsrest Act Chapter 385, recognised only the concept

of ethnic groups or lribes. While some of these laws were enacled during the colonial

era, the Respondent rnaintained them with few arnendments or their effect persisted

to date even after independence in 1963.

141. ln ss far as the Ogieks are concerned, the Court notes from the

reccrds available before it that their request for recognition as a tribe

goes back to the colonial period, where their request was rejected by

the then Kenya Land Commissisn in 1933, asserting that "they [the

Ogieksl were a savage and barbaric people wha deserved no tribal

slatus" and cansequently, the Csrnmisston proposed that "they should

become members of and be absorbed into the tribe in which they have

the rnost affinity".33 The denial of their request for recognition as a tribe

also denied them access ta their own land as, al the tinne, only those

who had tribal status were given land as "special reserves" or "cornmunal

res€ryes". This has been the case since independence and is still

continuing.3a ln contrast, other ethnic groups such as the Maasai, have been

recognised as tribes and consequently, been able to enjoy all related rights derived

from such recognition, thus proving differential treatment.ss

32,{s above.

33 See also Verbatim Record of Public Hearing ?7 November 2014 pages 15 to 16 on the Respondent's
Qpening Slatement.
& See Ndung'u Report page 154, Mau Task Force Report page 36 and TJF.C Repo*Vol llC paragraphs
204 and}4}"
35 For instance, Maasai Mau Trust Land Forest, which forms part of the Mau ForeEt Complex is rnanaged
hy the Narok County Council rather than the Kenya Forest Service as it is the only Trust Land out of the 22
forest blocks in the complex, thereby, recognising a special designated area for the Maasai; See in this
regard, Mau Forest Task Force Repo:'t page 9.
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142, The court accordingly finds that, if other groups which are in the

$ame category of ccmrnunities, which lead a traditional way of life and

with cu ltu ral d istinctiveness h igh ly depende nt e n the natu ral

environment as the Qgiek$, luere grant*d recognition nf their status and

the resultant rights, the refusal of the Respondent to recognise and granl

lhe same rights to the Ogieks, due to thelr way of life as a hunter-
gatherer community anrounts to 'distinction' based on ethnicity andlor
'other status' in terms of Article 2 of the Charler-

143, With regard to the Respondent's submission that, f ollowing
the adaption of a new Constitution in 2010, all Kenyans enjoy
equal opportunities in terrns of education, health, erfiploymenl,
and access lo justice and there is no discrimination arnong

different tribes in Kenya including the Ogieks, the Court notes
that indeed the 2010 Constitution of Kenya recognises and

accords special protection to indigenous pcpulatiCIns as part of

"rnarginaIised community" and the Ogieks could theoretically fit
into that category and benefit from the prot*ction of such

constitutional safeguards. Alt the same, this does not diminish
the responsihility of the Respondent with respect to the

violations of the rights of the Ogieks not to be discriminated
against between the tirne the Respondent became a Party ta the

Charter and when the Respondent's new Constitution was

enacted,

144. ln addition, as stated above, the prohibition of discrimination may not

be f ully guaranteed with the enactment of laws which csndemn

discrimination; the right can be effective only when it is actually respected

and, in this vein, the persisting eviction of the Ogieks, the failure of the

authorities of the Respondent to stop such evictions and to comply with

the decisions of the national courls demonstrate that the new Can*titutian

and the institulions which the Respondent has set up to remedy past or

on-going injustices are not fully effective.
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1 4 5 . CIn the Respondent's purported justification that the evictions of the Ogieks were

prompted by the need to preserva the natural ecosystem of the Mau Forest, the Court

eonsiders that this cannot, by any standard, serve as a reasonable and objective

justification for the lack of recognition of the Ogieks' indigenous or tribal status and

denying them the associated rights derived from such status. Moreover, the Court

recalls it* earlier finding that eontrary to what the Respondent is asserting, the Mau

Forest ha* been allscated to other people in a manner which cannot b* considered

ar cornpatible with the preservation of the natural environment and t*at the

Respondent itself concedes that the depletion of the natural ecosystem cannot be

entirely imputed to the Ogieks.36

146. ln light of the foregoing, the Court finds that the Respondent, by

failing to recognise the Ogieks'status as a distinct tribe tike othersimilar

groups and thereby denyinE them the rights available to other tribes,

violated Article 2 of the Charter.

0. Alleged violation of Article 4 of the Charter

Applicant's $ ubmission

142 . The Applicant submits that the right to life is the firsl hurnan right, the one on which

the enjoyment of all other rights depend and that it imposes both a negative duty on

States to refrain from interfering with ils exercise and the positive ohligaiion to fulfil

the basic necessities for a decent survival^37 The Applicant contends that

forced evictions may violate the right to life when they generate

conditiqns that impede or obstruct acse$s lo a decent existence.3s

3s See paragraph 130 above.
u' See African Commission on Hurnan and Peoples' Rights (ACHFR/Commission) Communicaticn No

ZZ3ISB Farum of Conscience y Sierra Leone 6 Novernber 2000 paragraph 2A l4iy'l Annual ,Aclivtly Repor{
2800 to 2001.
3a Citing the General Co*'sment af tha lJnited Alafions CornrntTfee an Ecanomic, Social and Cuttural frrg$ts

lUNffSCfi,) on tfie Righf to Adequate tlousing: Farced Evrctlon, UA,CESCR Gereral Comrnent lrlo 7 20

May1997; theCornmission'sjurisprudencein the Endorois Case ComrnunicationNo2TEl03 Cenlre
far Minarity Rlgirls Oeveiaprnant (Kenya) and Mitrarity Rlghts Group lnternatianal (an behalf of Enrlorots
Welfare Counctl) v Kenya 25 November 2009 paragraph 216 27th Annual Activity Report: June to

November2009:andthedecision of the lnter-Amencan Court of Human Rights (lACtHR)
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Accsrding to the Applicant, given their special relationship with
and dependence on land for their livelihood, when indigenous
populations are forcefully evicted from their ancestral land, they
become exposed to conditions affecting their decent way of life.

148. The Applicant argues that, similar to other hunter-gatherer

communities, the Ogieks relied on their ancestral land in the Mau Forest

to support their livetihood, their specific way of life and their very

existence. The Applicant contends further that the Ogieks' ancestral

land in the Mau Forest provided them with, a constant supply of food, in

the form of game and fi*ney, shelter, traditional rnedicines and an area

for cultural rituals and religious ceremonies and social organisatioa. The

Applicant argues that, the Respondent acknowledg*s this intimate

relationship that the Ogieks have with their ancestral land-

149. The Applicant submits therefare thal the Respondent's removal of the

Ogieks from their ancestral and cultural home, and subsequent lirniting

access to these lands, threatens to destroy the cammilnity's way af life

and that their hunter-gatherer livelihcod has be*n severely affected hy

relegation to unsuitable lands. According to the Applicant, their forced

eviction means that the Ogieks no longer have a decent survival and

cansequently, their right ta Iife under Artiele 4 *f the Charter is

imperilled.

Respo ndent's $ ubmission

150, The Respondent submits that the Mau Forest Complex is
important for all Kenyans, and the government is entitled to

develop it for the henefit of all citizens. While the government

engages in eccftomic activity for the benefit of all Kenyans in

areas where indigenous people live, the Respondent indicates that

decision in Yakye Axa lndigenaus Comrnunity v Paraguay J*dgment of 17 J*ne 2il05 (Merits,
Reparations and Costs) Ser C No 125 paragraphs 160 to 163"
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it may affect the indigenous people and reiterates that this should
be seen in the light of the principle of proportionality.

The Court's Assessment

151. Article 4 of the Chart*r stipulates that:

"Human beings are inviolabfe. Every human being shall be entitled to respect for his

life and the integrity oi his person. No one may be arbilrarily deprived of this right"

152. The right to tife is the ccrnerstone on which the realisation of all other rights and

freedorns depend. The deprivation of $omeone's life arnounts to eliminating the very

holder sf these rights and freedoms. Article 4 of the Charter strictly prohibits the

arbitrary privation of life. Contrary to other human rights instruments, the Charter

establishes the link between the :ight to life and the inviolable nalure and lnlegrity of

the human being. The Court finds that this formulation reflects the indispensable

carrelation between these two rights.

153. The Court notes that the right to life under Article 4 sf the Charter is

a right to be enjoyed by an individual irrespectiue of the group to which

he or she belongs. The Court also understands that the violation of

econsrnie, social and cultural rights (including through forced evictions)

may generally engender conditions unfavourable to a decent life.3e

However, the Court is sf the view that the sole fact of eviction and

deprivation of econofi'lic, social and cultural rights may nat necessarily

resuf t in the vialation of the right to life under Article 4 of the Charter.

3e ln Yakye Axa lndigenous Community v Paraguay Judgment of 17 June 2005 (Merits, Reparations and
Costs) Ser C No 125 paragraph 161, the IACIHR found a violalion to the right to life by reasoning that: "

". .. wfien the nght ta iife is nol respacfed, all the other ighls disappear iecause the person entilled ta them
ceasss lo exisL.. €ssenlra//y, this right inctudes nol only lfie ight af every human b*ing not ta be arbilrarily
deprived of tis fifrs, bu{ also lhe rigltt lhat canditipns fial lnpede or pfslrucl access to a decent exislarce
sfiouid n*l be generated' and further that "lhe fallout fram {arcibly dispossessing rndigenaus peoples fr*rn
their ancestral lanrl could amount ta an Adicle 4 vialatian {right ta tife) if the living canditions of the
communityareincompatiblewiththepritrciplesaf humandignity". The Commission adopted a similar
reasoning in the Endorois Case-see paragraph 216.
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154. The Court considers that it is necessary to make a distinction
hetween the elassical rneaning of the right to life and the right to
decent existence of a Sroup. Article 4 of the Charter relales lo the
physical rather than the existential understanding of the right to
life.

1 55. ln the instant case, it is not in dispute between the Parties that that the Mau Forest

has, for generations, been the environment in which the Ogiek population has always

lived and that their livelihood depends on it. As a hunter-gatherer population, the

Ogieks have established their homes, collected and produced food, medicine and

ensured other means of survival in the Mau Forest. There is no doubt tiat their
eviction has adversely affected their decenl existence in the forest.
According to the Applicant, some mernbers of the Ogiek population died

at different timss, due to lack of basic necessities such as food, water,

shelter, medicine, exposrlre to the elements, and diseases, subsequent

to their forced evictions. The Court notes however that the Applicant has

not established the causal connection between the evictions of the

Ogieks by the Respandent and the deaths alleged to have occurred as a

result. The Applicant has not adduced evidence to this elfect.

156. In view of the above, the Court finds that there is no violation of

Article 4 of the Charter.

E. Alleged violation sf Article I of the Charter

Applicant's Submission

157 fhe Applicart csntends that the Ogieks practise a monotheistic religion closely

tied to their environment and that their beliefs and spiritual practices are protected by

Article I of the Charter and constitut* a religion under international law" The Applicant

refutes the claim that the Ogieks' religious practices are a throat to law and order,

which has been the Respondent's basis for the unjustifiable interference with the

Ogieks'right to freely practice their religion. ln this regard, the Applicant

I ,9I'
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submits that the Ogieks' traditional burial practices of putting the clead in the forest

have evolved such that now they do bury their dead.

158. Further, the Applicant asserts that the sacred places in the Mau Forest,

caves, hills, specific trees areas within the forest{o were either destroyed

during the evictions which took place during the 1980s, or knowledge

about them has nol been passed on by the elders to younger members

of their community, as they can no longer access them. The Applicant

avers that it is only through unfettered access to the Mau Forest that the

Ogieks will be able to protect, maintain, and use their sacred sites in

accsrdance with their religious beliefs. The Applicant adds that the

Respcndent has failed to demarcate and protect the religious sites of

the Ogieks.

159. The Applicant also maintains that though some of the Ogieks have

adopted Christianity, this does not extinguish the religious rites they practise

in the forest. The Applisant adds that, under the Forest Act, the Ogieks

are required to apply annually and pay for forest licences in order to

access their religious sites situated on their ancestral iands, contrary to

the provisiot'ts of the Charter.

160. During the public hearing, Dr. Liz Atden Wily, the experl witness called by the

Applicant asserled that the livelihoods of irunter-gatherer comrnunities are dependent

on a sacial ecolagy whereby their spiritual life and whsle existence depends on the

folest and that there is a big misunderstanding about the hunter-gatherer culture. She

emphasised that for such communities, culture and religion are lntertwined and

thereforecannotbeseparated. According to her, it is usually perceived

that their culture san be easily dissolved or disbanded in

situations where the hunter -gatherers have been assimilated by

nnodernisln. She stated that rnany forest dwellers like the Ogieks

do the hunting and gathering, not just for their livelihood, but

a0 See Applicant's Reply to the Respondent's Submissions on Merits pages 22 to 23
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rather, their wl'role spirituat life and their *ntire exi*tence depends
on the forest and ils intactness. She stated that whelher or not
their livelihoo,d is derived from the forest {as is the case of the
Ogieks), people lend to erroneously think that because today the
Ogieks have not turned up in skins or hides, then they do not need

to hunt or that they have glven up their culture,

Respondent's $uhmission

t 61. The Respondent contends thst the Appli*ant hes failed tCI adduce evidence ln show the

exact places where the alleged ceremonies for lhe religious sites of lhe Ogieks are loca_'ted.

They argue that the Ogieks have abandsned their religion as they haue converted ln

Christianity and that the rellgious practices of the Ogieks are a threat to law and prder,

thereby necessitating the Respondent's interference, to protect and preserve law and order.

The Respondent contends that the Ogieks are free to access the Mau Forest, except

between 6 p.m. and I a.m. and that they are prohibited from carrying out cefiain activities,

unless they have a licence pennitting them to do ss.

The Caurt's Assessmant

167. Article I of the Charter provides:

"Freedom of conseience, the prof*ssion and free practice of religion shall be

guaranteed. No one may, subject to law and order, be submitted to rureasures

restricting the exercise of these freedoms."

163. The above provision requires St*te Parties tn fully guarantee freedonn of

conscience, the profession and free practice of religion.{1 The right to freedonr

of worship affers protection to all forms of heliefs regardless of denominations:

theistic, non-theistic and atheistic beliefs, as well as the right not to profess any

religion or belief"az The right to manifest and practice religion includes the right

a1 See also A r t ic le 1 8, |CCPR.
42 UNHRC , CCPF General Comment No. 22 Article 18 {Freedom of Thought, Conscrence or Re/lgiorl,
30 July 1993, CCPRIC/21lRev.1/Add.4, avaiiable at:
http"/iwww"refworld, org/docid1a53883fb22. html paragraph 2
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to worship, engage in rituals, observe days of rest, and wear religious garb,

allow individuals or groups to worship or assernble in connection with a religion

or belief, and to establish and mainlain places for these purposes, as well as to

celebrate ceremonies in accnrdance with the precepts of one's religion or

belief.a3

1M. The Csurt notes that, in the context of traditional societies, where formal

religious institutions often do not exist, the practice and profession of religion are

usually inextricably linked with land and the environment. ln indigenous societies

in particular, the freedom to worship and to engage in religious ceremonies

depends on acce$s to land and th* natural environrnent. Any impediment to, or

interference with accessing the natural environment, including land, severely

constrains their ability to conduct or enEage in religious rituals with considerable

repercussion on the enjoyment of their freedom of worship.

165. ln the instant case, the Court notes from the records before it44 that the Ogieks'

religious sites are in the Mau Forest and they perform their religious practices there.

The Mau Forest constitutes their spirltual home and is central to the practice of their

religion. lt is where they bury the dead according to their traditional ritualsas, where

certain types of trees are founil fsr use to worship and it is where they have kept their

sacred sites for generations^

166. The records also show that the Ogiek population can no longer undertake

their religioils practices due to their evislior from the Mau Foresl, ln addition,

they must annually apply and pay for a license for them to have access to

the Farest. ln the opinion of the Cuurt, the eviction measures and these

regulatory requirements interfere with the freedom of worship of the Ogiek

population.

a$ Article 6 of the United Netions Declaration on the Elimination of All Forms of lntolerance and of
Discrimination Basedon Religion orBetief, (Thirty-Sixth session, 1981), U.N. GARes.36/55, (1981).
a{ Applicant's Submission on Merits page 184, paragraphs 431 to 432 and the Affidavit of Seli Cherneli

Koech filed by Applicant.
{6 For instance, placing a dead person under the Yemfll tree {A/r-a Aficana}'
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167. Article I of the Charter however allows restrictions on the exercise of freedom af

religion in the interest of maintaininE law and order. Though the Respnndenl can interfere

with the religious practices of the Ogieks to protect publtc health and maintain law and

order, these restrictions must he examined with regard to their necessity and

reassnableness. The Ccurt is of the view that, rath*r than evicting the Ogieks from the

l\rlau Forest, thereby restricting their right to praclice their religion, there were other less

onerou$ measure$ that the Respondent could have put in place thatwould have ensured

their continued enjoyment of this right while ensuring rnaintenance of law and order and

puhlic health. These measures include undertaking sensitisation carnpaigns to the

Ogieks on the requirement to bury their dead in accordance with the reqr:irements of the

Fublic Heatrth Act and collabsrating towards nraintaining the religious sites and waiving

the fees to be paid for the Ogieks to access their religious sites.

168. On the contention that the Sgi*ks have abandoned their religion and

converted to Christianity, the Court notes from the records before it, specifically

from the testimony of the Applicant's witnesses that. not all the Ogieks have

converted to Christlanity. lndeed, the Respondent has not subrnitted any

evidence to sr.rpport its posltion that the adoption of Christianity means a total

abandsnment sf the Ogiek traditional religicus praclices. Even though some

rnembers of the Ogieks might have been converted to Ohristianity, the evidence

befare this Court show that they still practice their traditional religious rites.

Accordingly, th* alleged transformation in the way of fife of the Ogieks and their

manner of worship cannot be said to have entirely elinrinated their traditional

spiri{ual values and rituals.

169. From th* foregoing, the Court is of the view that given the link between indigenous

poptrlation* and their land far purpCIses of practicing their reliEion, the evictions of the

Ogieks from the Mau Forest rendered it impossible for the community to continue its

religious practices and is an unjustifiahle interference with the freedorn of religion of

the Ogieks. The Court therefore finds that the ftespondent is in violation af Article I
of the Charter.

F.il\ t
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F. Alleged violation of Articles 17{2) and {3) of the Charter

Applicant's $ubrnission

170. The Applicant, citing its own jurisprudence in the Endorois Case avers that

"Culture could be taken to mean that complex whole which includes a spiritual and

physicalassociation with one's ancestral land, knowledge, belief, art, law, moralr,

customs and any other capabilities and habits acquired hy hunnankind as a

member of society - the sum total of the material and spiritual activities and

products of a given social group that distinguish it from other similar groups and in

that it encompasses a group's religion, language, and other defining

characteristics". On the basis of tlris, the Applicant subrnits that the cultural rights

af the Ogi*ks have been violated by the Respondent, through restrictions on

access to the fulau forest which hosts their cultural sites. According to the Applicant,

their attempts to access their historic lands for cultural purposes have been met

with intimidation and detention, and serious restrictions have been imposed by the

Kenyan authorities on their hunter-gatherer way of life, after the Respondenl

forcefully evicted th*rn from the Mau Forest.

171, The Applicant maintains that the Ogieks should be allowed to determine

what cult6re is gnod for them rather than the Respondent doing so. The

Applicant cafls on the Court to be inspired hy Article 6tr of the Charter and

urges the Court ta fnd thatf're Respondent is in vlolation of Article 17 of the Charter in respect

of the Ogieks and prays the Court to issue an Orderfor rcparalion'

172. While testify*ng about the cultural evolution of the Ogieks, the expert witness

maintains and reit*rates her earlier position as elaborated in the section on religion

above in paragraph 161.

Respondent's Suhmission

173. The Respondent argues that it recognises and affirms the provisions of Article

17 af the Charter and has taken reasonable steps both at the national and

internationai levels to ensure that the cultural rights of indigenous peoples in Kenya
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are promoted, protected and fulfilled. The Respondent submits that it has ratified

the ICCPR and ICE$CR with specific provisions sn the pratection of cultural rights

en*hrined in its Constitution.a6 The Respondent avers that it has also effected

numerous legal and policy measures to ensure that cultural rights of

"indigenous people" in Kenya are upheld and protected. ln this regard, the

Respondent reiterates that the 2010 Constitution of Kenya prolects the right

of all Kenyans to promote their own culture.

174. The Respondent underscores that while protecting the culturaI rights,

it also has the responsibility to ensure a balance between cultural rights

vis-i-vis environmental conservation in order to undertake its obllgation

to all Kenyans, particularly in vlew of the provisions of the CharteraT and

its Constitution.d The Respondent f urther submits that the culturat rights

of indigenous people such as the Ogieks may encornpass activities

related to natural resources, such as fishing or hunting which could have

a negative irnpact on the environment and these nr*sl be balanced

against other public interests. The Respondent urge$ the Csurt to bear

in mind the intricate balance between the right to culture and

environmental conservation for future generations.

175. Furtherrnore, the Respondent stresses that as far as the Ogieks are concerned,

their life style has mehmorphosed and the cultural and traditional practices which

made them distinct no longer exist, thus, the group itself no longer exists and it cannot

therefore claim any culturaN rights. The Respondent also states that the

Sgieks nc longer live as hunters and gatherers, thus, they cannot be

said to conserve the environment. They have adopted new and modern

ways of living, including burilding perrnanent structures, Iivestock

keeping and farming which would have a serious negative impact on the

foresl if lhey are allowed to reside there.

{6 See Article 2(5} and {6} of the Constitution of Kenya, 2010: i5} 'The general rules of inlernational shall
fona parl o{ the law of Kenya. i6} Any treaty or convention ratified by Kenya shall form part of the law oi
Kenya under this Constilutisn." Article 44 of the Constitutiqn cf Kenya. 2S10 provides for the right lo use
the language and to participate in the cultural life of the person'$ choice.
47 Articles 1 and 24 of lhe Charter.
48 Arlicle 6A of the Conrtitulion of lknya, 2010.

1.."'

,"{'f 5?



#sfiilm 00$ct

Thc Caurt's As$essrnent

176. Article 17 of the Charter provides:

"1. Every individual shall have the right to education.

2. Every individual may freely, take part in the cultural life of his

community.
3. The prornotion and protection of morals and traditional values Recognised by the

community shall be the duty of the State".

177 . The right to culture as enshrined in Article 17 {2i and (3} of the Charter is

to be considered in a dual dimension, in both its individual and csllective

nature. It ensures protection, on the one hand, of individuals'participation in

the cultural life of their community and, on the other, obliges the State to

promote and pratect traditional values of the cornmunity.

178" Article 17 at the Charter protects all forms of culture and places strict

obligations on State Farties to protect and promote traditional values. ln a

similar fashion, the Cultural Charter for Africa obliges States to adopt a national

policy whictr creates conditions conducive for the prcmotion and development

of cr^llture.ae Tlre Cultural Charter specifieally stresses '-the need to take accounl

of national identities, cultural diversity beinE a factor making for balance within

the nation and a source of mutual enrichrnent for various communities".s0

179. The protection of the right to culture goes beyond the duty, not to destroy

Or deliberately weaken minority grOupS, but requires respect f0tr, and

protection of, their cultural heritage essential to the group'6 identity. tn this

respect, culture should be construed in its widest sense encompassing the

total way of life of a particular group, including the group's language$,

symbols such as dresslng codes and the manner the group constructs

shelters; engages in eertain economic activities, produces items for survival;

rituais such as the group's particular way of dealing with prohlems and

as Article 5, Cultural Charter for Africa adopted by the Organisation sf African lJnity in Accra, Ghana on 5
July 1976, The Respondent became a State Party to the Cultural Charter on 19 $eptember '1990,

50 Article 3, ibid.
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practicing spiritual ceremonies; iclentification and veneration of its own

heroes or rnodels and shared values of its members which reflect its

distinctive character and personality.sl

180. The Court no{es that in the context of indigenous populations, the

preservation ol their culture is of particular importance. lndigenou*
populatians have often been affected by economic activities of other
dominant groups and latge scale develcpmental programrnes. Due tc their
obvious vulnerabilily often slemming fr*rn their number or traditional way

of life, indigenous populations even have, at times, been the subject and

easy target of delib'erate policies of exclusipn, explqitation, forced

assimilation, discrirnination and other forrns of persecution, whereas sorn*

have encnuntered extinction of their cultural distinctiveness and continuity

as a distinct group.52

181. The UN Declaration on lndigenous Pecples, states that 'indigenous

peoples and individuals have the right not to be subjected to forced

assimilation or desiruction of their culture" and States shall provide

effective mechanisms to prevent any action that deprives them of "their

integrity as diotinct peoples, or of their cultural values or ethnic

identities""s3 The UN Ccmmittee on Economic, Social and Cultural

Rights, in its General Cnmment on Article 15 {1){a} also observed that
"the strong communal dimensian of indiEenous peoples' culturaI life is
indispensable to their existence, weli-being and full developrnent, and

includes the right to the lands, territories and re$ources which they have

traditionally owned, occupied or ottrerwise used or acqilired."5a

tt Freamble, paragraph I and Articies 3, 5 and 8(a) Culturat Charter for Africa. Orga*isation of African
Unity on 5 July 1976
52 The ACHPR's work on indigenous peoples in Africa, lndigenous Feoples in Africa: The Forgotten
Peoples? {2006}, paEe 17 availabie at htlp:l&vww"achpr.orq/fiies/speqial-mechanisrilsiindiqenous-
populstions/achsr wqip reoort summarv versian enc.pdf.
53 Articies 8{1} and 8{2){a}. of the United F,lations Declaratia* on the Rights of lndigenous People, 2007
ihereinafler referred to as UNDRIP). flDRl; See also Article a{2}, UN General Assernbly, fieclara#on arr
lhe fiighfs oJ Fersoas 8*tanging ls flla/rona/ ar Elilnlc, R*liglous and Llngurstie Minor:#es, 3 February
1992, A/RES!471135, available at: http;l/www.refworld.orgldocidl3ae6b3SdO.html.
54 UNCESR, General camment No. 2l , Right af ev*ryone ln fake part in cultural lite (aft. 75, para. 1a af the
Covenarf an Econrsmic, Soclal and Cultural Rlghfg 21 December 2009, ElC 12lGCl21, available at:
http:/lwwv. retuorld. orgldocidl4ed3SbaeZ. html paragraph s 36 and 37.
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182. ln the instant case, the Court notes from the records available before it that the

Ogiek population has a distinct way of life centred and dependent on the Mau Forest

Complex. As a huntergatherer community, they get their means of survival through

hunting animals and gathering honey and fruits, they have their own traditional

clothes, their own language, distinct way of enlornbing the dead, practicing rituals and

traditional medicine, and their own spiritual and traditional value$, which distinguish

them from other comrnunities living around and outside the Mau Forest Complex,

thereby demonstrating that the Ogieks have their own distinct culture.

183. The Court notes, based on the evidence available before it and which has not

been contested by the Respondent that the Ogieks have been peacefully carrying

out their culiural practices until their territory was encroached upon by sutsiders

and they were evicted frorn the Mau Forest" Even in lhe face of this, the Ogieks

still undertake their traditional activities: traditional wedding ceremonies, oral

traditions, folklores, and songs. They still maintain their clan boundaries in the

Irrlau Forest and each clan ensures the maintenance of the environment within

the boundary it is allscated. However, in the course of tirne, the restrictions on

acoess to and evictions fronr the Mau Forest have greatly affected their ability

to preserve these traditions. ln view of this, the Court holds that the Respondent

interfered with tire enjoyment of the right to culture *f the Ogiek population.

1M, Having fsund that there has been inGrference by the Responderlt with the cultural

rights of the Ogieks, the next issue for the Court to determine is whether nr not such

interference could be justified by the need to attain a legitimate aim under the

Charter.ss ln this regard, llre Court notes the Respondent's contention that the Ogiek

population has evolved on their own by adopting a diflerent culture and identity and

thal, in any event, tl're eviction measures the Respondent effected against them were

aimed to prevent adverse impacts on the firlau Forest which was caused by the Ogiek

lifestyle and culture.

1BS. With regard to the first cantentian that the Ogieks have evolved and

their way of life has changed through time to the extent that they have

55 lssa Konate Case paragraphs 145 to 154-
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lcst t*eir distinctlve cultural identity, the Court reiterates tfrat the

Respondent has not sufficiently demonstrated that this alleged shift and

transforrnation in the lifestyle of the Ogieks has entirety eliminated their
cultural distinetivene$s" ln this vein, the Court strssses that stagnation

or the existence of a static way of Iife is not a defining element of culture
or cultural distinctiveness. lt is natural that some aspects of indigenous
populations' eulture sucfl as a certain way of dressing CIr grCIrp symhols

could change over time. Yet, the values, mostly, the invisible traditional
values emhedded in their self-identification and shared mentality aften

remain unclranged.

186^ ln so far as the Ogiek population is concerned, the testirnony tendered by Mrs.

Mary Jepkemei, a member of the Ogiek Community, attests that the Ogieks still have

their traditional values and cultural ceremonies which make them distincl from other

similar groups. ln addition, the Court notes that, to some extent, some of the alleged

changes in the way the Ogieks used to live in the past are caused by the restrictions

put in place by the Respondent itself on their rigtrt to acce$s their land and natural

environment.56

187" Wittr respect to the second ccntention that the eviction measur*s we;e in the public

interest of preserving the natural environrnent of the Mau Forest Complex, the Court

first notes that Article 17 of the Charter does not provide exceptions to the right to

culture. Any restrictions to the right to culture shall accordingNy he dealt with in

accordance with Article 27 of the Charter, which stipulates that:

"1. Every individualshall have duties towards his family and society, the State and

other legally recagnised communities and the internatio*al community.

2. The rights and freedorns of each individual eha{l be exercised with due regard

to the rights of others, collective security, morality and common interest."

188. ln the instant case, the restriction of the cultural rights of the Ogiek population to

preserve the natural environment ol the Mau Forest Complex may in principle be justified

$6 On the sarne, see lACtHR, Case of fhe Sawh*yamaxa lndrgenous Community v Paraguay, Judgment of
29 March 29 2006 (Merits. Reparations and Costs) paragraphs 73{3) to 73(5i.
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to safeguard the "common intere$t" in terrns of Adicle 27 {2} of the Cha*er. However, the

mere assertion by a State Party of the existence o{ a comrnon interest warranting

interference with the right to culture is not sufficient to allow the restriction of the right or

sweep away the essence of the right in its entirety" lnstead, in the circumstances of each

cage, the State Farty should substantiate that its interference was indeed genuinely

prompted by the need to protect such comrnon interest" ln addition, the Court has held

that any interference with the rights and freedorns guaranteed in the Charter shall be

nesessary and proporticnal to the hgitimate interest sought lo be altained hy such

interference.sT

189, ln the instant case, the Court has already found that the Respondent has not

adequately substantiated its claim thai the eviction of the Ogiek population was for

the preservation of the natural ecasystem of tle Mau Forest.sa Considering that the

Respondent has interfered with the cultural rightr of the Ogieks through the evictions

and given that the Respondent invokes the same justifieation of preserving the natural

ecosystem fnr its interfereace, the Court reiterates its pcsition that the interference

cannot be said to have been warranted by an objective and reasonable justification.

Although the Respondent alleges generally, that certain cultural activities of the

Ogieks are inimical to the environment, it has not specified which particular activities

and how these activities have degraded the Mau Forest. ln view of this, the purported

reason of preserving the natural environment cannot constitute a leEitimate

justification for the Respondent's interference with the Ogieks' exercise of their

cultural rights- Consequently, the Courl deems it unnecessary to exarnine fudher

whether the interferanffi was necessary and proportisnal to the legitirnate aim invoked

by the Respondent.

190. The Cour"t therefore finds that the Respondent has violated the right to culture of the Ogiek

population contmry to Artich 17 (2) and (3) of the Charter by evicllng them ftom the Mau Forest

area, lhereby, restrirting them frorn exercising their cultural aclivitbs and practices,

57 See lssa Kanate Case paragraphs 145 to 154
s See section on the Court'g Assessment on Alleged Violatiqn of Article I of the Chafier
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G. Alleged violstion of Article 2{ of the Chart*r

Applicant's Suhmission

191 . The Applicant contends that the Respondent has viclated the rights af the

Ogieks to freely dispose of their wealth and natural resources in two ways.

Firstly, by evicting them from the &llau Forest and denying them access to the

vital rescurces therein, and secondly, by granting lngging concessions on

Ogiek ancestral land without their prior consent and without giving them a

share of the henefits in tfiose re$ources.

'192. Countering the Respondent's contention that it has incorporated Article 21 of the

Charter into the Kenyan Constitutianse, the Applrcant maintains that, there is still

no implen'lenting legistration in pla*e in this regard. The Applicant adds

that, under the previcus Constitution and legislation, the Respondent

\ir,as unable to implement the framework for protection of the Ogieks,

who, could not clainx any part of Kenya as theircommunity land like other

communities.

193. The Applicant states that the Ogieks neither Sot land under the

Native l-and Trust Ordinafice 1938, the Constitulion of Kenya,

1969, the Land (Group Representatives) Act, Chapter 2&7 nor

under the Trust Land Act. The Appticant adds finally that, the

Qgieks have still not benefit*d from the new constitutional
provisions recognising community land and therefore the

violation$ are continuing to date. According to the Applicant, the

pLirpose of Arlicle 21 of the Charter is to facilitate development,

economic independence and self-determination of the post-

colcnial $tates as well as the peoples that comprise those states,
protecting them against multi-natio*als a$ well as against the

State itself.

5s Article 69 sf ttre Constitution of the Republic of Kenya {2010)

1t'. I,il 'r I

I /,-

,/\t ,,:_

58
t.,
|., 3



ta-

#,ffimFss m$u[l

Respondent's $ubm ission

194" The Respondent argues that it h*s not violated the rights of the Ogieks to

freely dispose of their weatth and natural resources as alleged by the

Applicant, and that Arlicle 21 af lhe Charter calls for reconciliation between

the State on the one hand and individuals or groups/communities on the other

on the ownership and control of natural resources. For the Respondent, while

the rlght of owner*hip and control of natural r&source$ belongs to the people.

$tates are the entities {hat would ultimately exercise the enjoyment of the

right in the interest of the people, and efforts are being made to maintain a

delicate balance between conservation, a people-centred approach to

uti{isation of natural resources and the ultimate control cf natural resoulges.

The Respondent empharises that it has adopted a harmonised balancing of

the two concepts of the ownership and eontrol of natural resources, through

focussing on aecess to, rather than ownership over natural resources.

a

The Court's Assessment

195. Article 21 af the Charter states that:

.1" All peoples shall freely dispose of their wealth and natural resources.

This right shalt b* exerclsed in the exclusive interest of the people" ln no

case shall a people be deprived of it.

2. ln case of spoliation, the dispossessed people shali have the right to

the lawful recovery of its property as well a$ to an adequate

cornpensation.

3. Th* free disposal o{ wealth and natural resources shall be exercised

without prejudice to the obligation of promoting inlernational economic

cooperation based on mutual respect, equitable exchange and the

principle of international law

4. States parties to the present Charter shall individually

and cotlectively exercise the right to free disposal of their
wealth and natural resources with a view to strengthening
African Unity.

a
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5. States Parties to the present Charte r shalt undertake to
eliminate all forms o,f foreign exploitation particularly that
practioed by international monopoles $o as to enable their peoples

to fully benefit from the advantages derived from thsir national
resoilrces"''

19S, The Court netes, in general term$, that the Charter does not define the notion of

"peoples"" ln this regard, ihe point has been made that the draflers of the Charter

deliberately omitted to define the notion in order to "permit a certain flexibility in the

application and subsequent interpretation by future users of the legal instrument, the

task of fleshing out the Charter being lefi to the human rights prolection bodies""@

197. lt is Eenerally accepfed that, in the context of the *truggle against foreign

domination in all its forms, the Charter primarily targets the peop{es comprising the

populations of the countries struggling lo attain independence and national

sovereignty6l.

198. ln the circumstances, the question is whether the notisn "peeple'used by the

Charter covers not only the poputation as the constituent elements of the State, but

also the ethnic groups or communities identified as forming part of the said popu{ation

within a constituted State. ln other words, the questian that arises is whether the

en.|oyment of the rights unquestionably recognised for the constituent peoples of the

population of a given State can he extended to lnclude sub-state ethnic groups and

communitiea that are part of that population.

199. ln the view of the Court, the answer to this questinn is in the affirmative, provided

such group$ sr cornrnunities do nct call into question lhe sovereiEnty ard territorial

integrity of the State wittrout the latter's consent, lt would in fact be difficult to

understand that the States which are the aulhors of the Charter intended, for exarnple,

to automatically recognise fsr the ethnic group$ and cornmunities that constitute their

population, the right to self-determination and independence guaranteed unde r Article

ffi Report af the Rapporteur pages 4 toS, paragraph 13, cit*d in Oaguergcuz Fatsah" The r\frican Charter
qf Human and Peoples' Rights. A Comprehensrve Agenda fcr Human Dignity and Sustainable Democracy
in Africa, {2003), page 205, Note 682.
61 See paragraphs 3 and I of the prearnble to the Cha*er.
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2A $) of the Charter, which in this case would amount to a veritable right to

seces$ion6i. On the other hand, nothing prevents other peoples' rights, such as the

right to development (Article 22l,lhe right to peace and security (Article 23) or the

right to a healthy environment {Article. 24) from being recognised, where necessary,

specifically for the ethnic groups and communities that constitute the population of a

State.

200. ln the instant case, ane of the rights at issue is the rlght of peoples to freely dispose

of their wealth and natural resoutces guaranteed under Artiele 21 of the Charter. ln

essence, as indicated above, the Applicant alleges that the Respondent violated the

aforesaid right insofar as, following the expulsion of the Ogieks from the Mau Forest,

they were deprived of their traditionalfood resources.

2A1. The Csurt recalls, in this regard, that it has already recognised for the Ogieks a

number of rights to iheir ancestral land, namely, the right to use (ususJ and the right

to enjoy the produce of the land frucfus), which presuppose the right of access to and

occupation of the land. ln so far as those rights have been violated by the

Respondent, the Court holds that the latt*r has also violated Article 21 of the Charter

since the Ogieks have been deprived of the right to enjoy and freely dispose of the

abundance of food produced by their ancestral lands.

H. Alleged violation of Article 22 of the Charter

Applicant's Submiesion

202. T'he Applicant contends that the Respondent has violated the Ogieks'

right to development by evicting them from their ancestral land in the Mau

Forest and by failing to consult with andlor seek the consent of the Ogiek

Community in relation to the development of their shared cultural,

economic and social life within the Mau Forest. The Applicant states that

lhe Respondent failed to recogni*e the Ogieks' right to developrnent and

ee This intarpretation is buttressed by the OAU's adoplion ol
the lnvislabilily of the Frontiers lnherited from Colonization.

Resolution AHG/R.S. 16(1) of July 1964 on

61
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as indigenous people, with the right to determining d*velopment priorilies

and strategies and exercising their right to be actively involved in

developing economic and social Frogrammes affecting them and, as far as

passihle, to adrninistering such pragrammes through their own institutions.
They contend that failure on the part of the Respondent to give effect to
these facets of the right lo development, constitutes a violation sf Article
22 of the Charler.

203. With regard to Article 10(2) of the Respondent's Constitution, ils

Vision 2030 and its budget statements being proof of development for

the Ogieks, the Applicant submits that, it is not a rnatter of whether or

not these instruments provide for the right to development, but rather

whether the Respondent has dischargettr its abligation ts protect the

Ogieks'right to development. Accnrding to the Appticant, this would be

by establishing a framework which provides for the realisation af this

right in its procedural and substantive processes, including consultatian

and participation"

2Q4. Furthermore, the Applicant contends that despite the provisions of Article

1i2) of the Respondent's Constitution which demonstrates its willingness to

consult on issues of development, the Respondent has failed to state how

many the representatives of the Ogieks sit in any uf the three or four tiet

ele*toral structures in the Respondent, that is, the local g*vernment, County

legis{ative bodies, Parliament and $enate, or in any government decision

making capacity.

Res pondent's $ ubrn issinn

?05. The Respondent argues that it has not violated the right to development of the

Ogieks as alleged by the Applioant. lt argues that the Applicant has to show specific

instances where development has taken place without the involvernent of members

of the Ogiek Community, or where developrnenl ha* not taken place at all, or whers

members of the CIgiek Community have been discriminated against in enjoying the

fruits of developrnent. The Respondent submlts that the Applicant has not

O
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demsnstrated how it has failed in undertaking development iniliatives for the henefit

of the Ogieks or how they have been discriminated against and excluded in the

proces$ of conducting development initiatives.

e0S. The Respondent maintains that ils development agenda is guided both by

the will and determination of its government and by its laws. On the consultative

process leading to developrnent initiatives in the Mau Forest, the Respondent

argues that eonsultation can be achieved in diverse ways. lt argues that in the

present ca$e, as provided under Article 1(2) of the Constitution of Kenya,

cons*ltations were held with the Ogieks' democratically elected area

representatives and that the State has established several participatory task

forces to review the legal framework and reports applicable to the situation

while taking into account the views sf the pubtic, Finaily, the Respondent

argues that its development agenda, that is, Vision 2030, its various budget

statements and Article 10(2) of its Constitutio*, provide that the fundamental

crtteria for: governance include equity, participaticn, accountability and

transparency. The Respondent avers that, it is the responsibility of the Applicant

to demonstrate that all these instruments are at variance with development,

more precisely that of the Ogiek community.

The Court's Assessment

?07. Article 22 a'f the Charter prcvides that:

"1. All peoples shall have the right to their economic, social and cultural

devebprnent with due regard to their freedom and identity and in the equal

enjoyment of the rommon heriiage of mankind.

2. States shall have the duty, individually or collectively, to ensure the exercise

of the right to develoPment."

208. The Court reiterates its view above wilh respect to Article 21 of the Charter that

the term "peoples" in lhe Charter comprises all populations as a constitutive element

of a $tate. These populations are entitled to social, economic and cultural

development being part of ihe peoples of a State. Accordingly, the Ogiek

o
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popHtation, has the right under Article 22 ol the charter to enjoy their

right to development.

209. The Court considers that, Article 22 of the Charter shoutd be read in
light of Article 23 at the UfiiDRlP which provides as follows:

"lndigenoua peoples have the right to $etermine and develop priorilies and strategies for exercising

their right to development. ln particular, indigenous peoptes have the right to be actively involved

in develaping and de{errnining health, housing and other ecorronric and sccial programrnes

affecting them ancl, as far as possible" to adminisler such programrres thraugfr their own

institutions."

310. tn the instant case, the Court recalls that the Ogieks have been

continuously evicted from the Mau Forest by the Respondent, without

being effectively consulted. The evictions have advernely impacted on

their economic, sCIcial and cultural development. They have also not

been actively invoived in developing and determining health, housinE

and other econornic and social programmes affecting them.

?1 1, The Court therefore hplda that the Respondent violated Article 22 of

the Charter.

l. Alleged vialation af Article t of the Charter

Applicant's $ ubrnission

?12. The Applicant urges the Courl to apply its own approachss and that of the

Commissionaa in respect of Arlicle 1 of the Charter, that if there is a violation of any or

ail s{ the other Articles pleaded, then it fsllows that the Respondent is also in violation

of Article 1 .

sa Ianqanyllra Law Socrbly and The Legal and Hurnan Rrgfifs Cenlre and Raverend Ch#slcpher R. Mtikila v
Urited Rep*b lit p{ Tan zania.
64 ACHPft Communications 147195 & 149/36 Sir Dawda K. Jawara v Gam0ra i2fl0$), 11 May 2000
paragraph 45 I 3th Annual Activity Repart'1 999-2000; Communication 2 1 1 198 Lega/ Resorirc*s Foundation
v Zambia {2001}, paragraph 62; Comrnunications 279/03*296105 Sudan Hurnan fijghts Organrsafibn &
Cenfre on Horsing Rights and Evirfions fCOffRE/ v Sudar {20ffi} at paragraph ?27 where the nature of
Article 1 as expressad in Sawda Jawara and Legal Resourcss Foundatiott are sucrinctly combined: The
Commission concludee further that Articte 1 of the Charter imposes a general obligation on all State parlies
to recognise the rights enshrined therein and requires them to adopt meas*res to give effect to those
r,rghts;as such any finding of violation sf lhsee rights conelitu{es a vislatisa sf Articte 'l .
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Respnndent's $ubmission

213. The Respondent made no submissions on the alleged violation of Article 1 of the

Cha*er.

The Court's A$sessment

214 Article 1 of the Charter declares that

"The Member States of the Organization of African Unity parties to the present

Charter shall recognise the rights, duties and freedoms enshrined in this Charter

and shall undertake to adcpt legislative or other mea$ures to give effect to them".

215. The Court observes that Article 1 of the Charter imposes on $tate Parties

the duty to take atl legislative and other measures necessary to give effect to

the rights and freedoms guaranteed in the Charter.

216. ln the instant case, the Court observes that by enacting iis Constitution in

2010, lhe Forest Conservation and Management Act No. 34 of ?016 and the

Community Land Act, Act No.27 ol 2A16, the Respondent has taken some

l*gislative measures to ensure tlre enjoyment of rights and freedoms

protected under the Charter. However, these laws were enacted relatively

recently" This Cou* has also found that the Respondent failed to recognise the

Ogieks, like other similar groups, as a distinct tribe, leading to denialof access to their

land in the Mau Forest and the consequential violation of their rlghts under Article 2,

8, 14, 17(?) and {3), 21 and 22. ln addition to these legislative lacunae, the

Respondent has nct dernonstrated that it has taken other nreasures to give effect to

these righls.

217. ln view of the above, the Respondent has violated article 1 of the Chader by not

taking adequate legislative and other mcasures to give effect to the righls enshrined

under article 2,8, 14, 17 (2l,and (3),21 and 22of lhe Charter.
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VIII" REIHESIES ANB RSFARATIOf{S

Applicant's Submission

218. The Applicant contends that the rernedies of restitution,
compensation, satisfaction and guarantees of non-repetition would he

rnost suitable to rernedy the violations they have suffered by the actions
and omissions of the Respondent.

319. On restitutisn, the Applicant argues that the Ogieks are entitled to

the recovery of their aneestral Iand through defimitation, derrnarcation

and titling process conducted by the relevant Government authorities.
With regard to compensation, the Applicant argues that the Ogieks

should be granted adequate compensatian for all the loss they have

suffered. With respect to satisfaction and guarantees of non-repetition,

the Applicant urges the Court tu adcpt mea$ures including full
recognition of the Ogieks as an indigenous people of Kenya;

rehabilitation of the economic and social infrastructure;

acknowledgment of its responsibility within one year of the date of the

judgment; publicatio* af the official summary of the judgment through

a broadcaster with wide coverage in the community's region; and

establishing a National Reconciliatian Fcrum to address long-term

s0urces of conflict.

Respandent's $ u bm iss ion

2?D. On the issue of restitution the Respondent contends ttrat the Mau Foresl

Cornplex is strictly a nature reserve, and that the Respondent is obliged to

protect and conserue it for the henefit of its entire citizenry under its national

laws as well as underthe Afrlcan Canvention on Conservation of Nature and

Natural Resources.

221. On the issue of compensation, the Respondent submits that the Ogieks

have a opted modern lifestyles, and as they now exist, they do nct depend
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on hunting and gathering for their livelihood and sustainability, and therefore

they cannot claim to have sustained any economic loss through lost

cpportunities. The Respondent reiterates that evicting the Ogieks from the

Mau Forest was done in fulfilrnent of its national and international obligations,

and therefore, the issue of compensation does not arise, otherwise, States

will be plagued with compensation claims from their citizens in the fulfilment

of their international obligations arising frorn international instruments they

haue acceded to or ratifled

The Court's Assessment

???. The Court's power on reparatians is set oul in Article ?7(1 ) of the Prstocol

which states that: "if the Court finds that there has been violation of a human and

peoples' rights, it shall make appropriate orders to remedy the violation including

the payment of fair eompensation or reparation". Further, pursuant to Rule 63 of

the Rules, "The Court shall rule on the request for reparation subrnitted in

accordance with Rules 34i5) of these Rules, by the $ame decision

establishing the violation of a hurnan and peoples' rights or, if the

circurnstance so require, by a separate decision"'

223. The Court deeides that it shall rule on any other forms of reparations in a separate

decision, taklng into considsration the additionalsubmissions frorn the Parties.

tx. GosTs

2?4. Neither the Applicant nor the Respondent rnade claims as to costs

225. The Court notes that Rule 30 of its Rules states that, "Unless

otherwise decided by the Gourt, each party shall hear its own

c0sts."

228, The Csurt shall rule on cost when making its ruling on other forms of reparation"
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227 " For these reasofis, the Court unanimously:

On Juri*diction

i) Dbmisses the obiection tn the Court's materialiurisdiction to h*ar the Application;

ii) Dismisses the objection to the Court's personal jurisd*ction to hear
the Application;

iii) Dismisses the objection to the Court's temporal jurisdiction to hear
the Application;

iv) Declares that it has jurisdiction to hear the Application.

On Admissibility

i) Dismisses the objection to the admissibility of the Application on the ground

that the Matter is pending hefore the Africail Cornrnission on Human and

PeopNes'Rights;

ii) Dismisses the obiection to the admissibility of the Application on the ground

that the Court did not conduct a preliminary examinatinn of the adrnissibility of

the Appllcation;

iii) Dismisses the objection to the admissibilig of the Application on the ground thatthe

author of the Application is not the aggrieved parly in the cornplaint;

iv) Dismisses the objeclion to th* admissibility of the Application on the ground of

failure ts exhaust local remedies;

v) Declares the Application admissible,

i)

(}n the Merits

Declares that the Respondent has violated Articles 1,2, A, 14

17t2)' and i3), 21 and ?2 af the Charter;
Declares that the Respondent has not vislated Article 4 of the charter;

Orders the Respondent to take all appropriate mea$ures within a reasonable

time frarne to rernedy all the violations estahNished and to infnrm the Court of
the measures taken within six {6) mcnths from the date of this Judgrn*nt;

Reserves its ruling on rBparations;
Requests the Applicant to file subrnissions or Reparations within 60 days frorn

the date of this judgment and thereafter, the Respondent *hall file its

68
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Response thereto within 60 days of receipt of the Applicant's submissions on

Reparations and Costs.

Done, atArusha, this Twenty Sixth day of May 2017 in English and French, the English

text being authoritative.

$igned:

Sylvain ORE, President o
G6rard NIYUNGEKO,

l

Augustino S.L. RAMADHANI, Judge

Duncan TAMBALA, Judge I i-"'tu

' ,il .: '

Elsie N. THOMPSON, Judge

EL HadjiGUISSE, Jt*dge

Rat*a Ben ACHOUR, Judge

Solomy B. BOSSA, Judge
t . ;,\:".. ', ,t ; {',1 

' i' .! o
Angelo V. MATUS$E, Judge and {.{..?

Robert Ehrt0, Registrar
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