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Your Excellency,

I refer to Your Excellency's meeting with my two Vice-
Presidents and the Registrar of my Commission in June 1970,
about the re@ort which the Commission propoged to address to
Your Excellency and also to the distinguished members of fhe
Council of Ministers of the O.A.U.

The report has now been concluded and I have the honour
to forward five copies thereof in English for translation into
French and also the Stencils as have been agreed,

I would like to take this opportunity to thank you very
much for your visits to me at the Police Hogpital and for the
greét concern shown about my health. I am hapny to inform you
that I am convalescing satisfactorily and hope to have the
pleasure of seeing you in due course.

I would like to take this opportunity to renew to Your
Excellency the assurances of my highest esteem and considera-=

tion.

N (Sgd) JUSTICE M.A. ODESANYA

H.E., Mr. Diallo Telli,
Administrative Secretary-General,
C.A.U.,

ADDIS ABABA.



REPORY ON THE COMMISSION OF MEIDIATION
CONCILIATION AND ARBITRATION

At the Sixth Ordinary Session of the Assembly of Heads of
State and Government, the Council of Ministers was directed to
make a study of the structure of the Commission of Mediation,
Conciliation and Arbitration, and to submit its reconmendations
if any.%o the Assembly of Heads of State and Goverament for amend-

ments where necessary to the Prctocol and the Charter of the 0.4.U,,

The Fourteenth Session of the Council of Ministers postponed
the congideration of this matter until a full and comprehensive
report on the Commission has been submitted by the Administrative
Secretary-General in collaboration with the Bureau of the Commission
of dediation Conciliation and Arbifration. 4 clear appreciation of
the place of the Commission within the machinery set up at Addis
Ababa in 1963 for accomplishing the purposes of the (0.4.U. is

necessary at the very outset of this report.

THE PLACE OF THE COMMISSION WITHIN THE 0.4.U,

One of the cardinal principles enshrined in the Charter of
the 0.4.U. 1is the peacéful settlement of disputes by negotiation,
mediation, conciliation and arbiiration, Member States in Article 6
pledged to observe scrupulously this prineciple among others, having
already by Article 3 agreed to observe this principle. The founding
fathers saw 1t fit to repeat and reiterate this in Article XIX which
provides:—

"Member States plsdge to settle all disputes among
themselves by peaceful means and to this end decide

to establish a Commission of Mediation, Conciliation
and Arbitration, the composition of which and conditions
of services shall be defined in a separate Protocol

to be approved by the Assembly of Heads of State and

Government., The said Proiocol shall be regarded as
forming an integral part of the present Charter."

This makes clear the importance which the Heads of State

and Government attach te this cardinal prineiple.



The pronouncements of the Heads of State and Government

themselves put this beyond doubt,.

His Imperial Majesty Haile Selassie I said to the First
Assembly at Cairo, that o

"The Charter has accurately and adequately defined

the principles to which we have pledged our adherence,
Africans, however, like all other people possess

not only virtues but weaknesses, and 1t is perhaps
inevitable that differences will arise amcng us from
time to time. Just as Africa, as a single entity,
and the general African States individually toil

for the peaceful settlement of disputes among states,
80 must we ensure that disputes in Africa aro

settled peacefully, If our continent is not free of
inter-nicene strife, how can we hope to influcence
others whose disputes endanger the peace of the werld,"

The importance which the Member BStates atiach to the
principle of peacetul settlement of disputes is further semphasized
by the special place given tc the Commission by Article 7 of the
Charter, which designates it as one of the four principal insiitutions
of the 0.A.U. alongeide the Assembly of Heads of State and Government,
the Council of Ministers and the General Secretariat. The specizl
character of the Commission is further marked by the fact that
Article 19 provides that it shall be set up through a separate
constituent instrument. Under Article 20 the Assembly is given a
general power to create "Specialized Commissions." But under the
Charter the Commission of Mediation, Conciliation and Arbitration
is not envisaged as a subordinate "Specialized Commission." It is
envisaged ag an autonomous body having its own constituent instrument
which is, however, to form an integral part of the Charter of the

Organization,

The importancz of the Commission has further been attested to
by the Heads of State and Government themselves., His Imperial
lMajesty Haile Selassie I declared at the opening of the First Session

of the Commission in December, 1967 :-

"This Commission occuples a special place in the
Charter of the 0.4.U. as one of its four principal
institutions, There is nothing that is closer to
our hearts tha® the work with which it is en-
trusted in the peaceful settlement of disputes:
it is a task of great significance, for without
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conditicns of zecurity and peace none of the
objectives and aspirations enshrined in the
Charter can be rcalised.”

Learned writers have also testified %e its importance., Dr,

T.0. ¥lias has said i~

"Phe importance of the Commission of liediation,
Conciliation and Arbitration described in the

present Protocol cannot bhe over—emphasized. With-

in the framework of the 04U nothing is more central

to the problem of unity and soliderity than the
maintenance of good relations and neighbourliness
among the Member States. Indeed, it can be said

that this Commiseion in large part supplies the
raison 4! etre of the Organization itself. 41l the
Specialized Commission will no doubt play their
several significant parte in the promotion of the
economic, sccial and cultural well-being of the
communities of the Member States, ancd it is on the
extent to which they fulfil these aspirations of the
peoples of Africa that the success of the Crganizatjon
will be judged. But the peaceful resolution of
conflicts, both large and small within the framework
cf the Organization, provides the necessary condition
for orderly progress, not only for the individual
Member States, but also for the entire continent of
Africa. It is to be hoped that more and more use of
the Commigsion of MCA will be mede by lember States am
a forum for the amicable settlement of their disputes,
thereby reducing the occasions for international
conflicts and misunderstandings.”

(Bﬂi%ish Year Book of International Law Page 348)

It is clear that the structure of an instiiution of such
importance should not be tampered wiih unless after a mos+t careful
consideration and study. It is therefore not surprising that the
Assembly of Heads of State and Government did not take any summary
decision on the structure at the Sixth Session, but rather directed
the 'Council of Ministers to undertake a study of the structure of
the Commission and make recommendations if necessary. The Council
of Ministers in turn asked the Adminigtrative Secretary-General in
collaboration with the Bureau of the Commiséion to submit a full
report on the Commission. We have therefore tried to make this

Report as comprehensive but zs short as possible,

We have tried to examine the Commission from its very conception

te its activities to date, and have discussed the various proposals

that have from time to time been made for its improvement,.
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ADOPTIQN OF THE PROTOCOL '

The historic meeting of the Heads of 4frican State and
Government at Addis Ababa in Nay 1963, which adopted the Charter
creating the C.4.U. decided %o establish a Commission of Mediation,
Conciliation and Arbitration. The Commission was to be one of the

principle organs through which the 0.4.U. is to accomplish its

purposes. The meeting however postponed consideration of its detailed

structure till a subsequent date. This decisicn was inscribed in
Article 19 of the Charter which provides:—
"Member States pledge to setile all disputes among
themselves by peaceful means and, to this end
decide to establish a Commission of Mediation,
Congiliation and Arbitration, the composition of
which and conditions of service shall be defined
by a separate protocol to be approved by the
Assembly of Heads of State and Government. The

said Protoccl) shall be regarded as forming an
integral port of the present Charter."

The Charier itself came into force in August 1963, when the
requisite number of lMember States deposited their instruments of
ratification with the Government of BEthiopia in accordance with the
provisions of Article 25 of the Charter. Subsequently the Govern-
ment of Mall circulated draft proposals for the composition of the
Commission of Mediation, Conciliation gnd Arbitration. These
proposals were considered at the First Ordinary Session of the
Council of Ministers which met at Dakar, Senegal from the 2nd to
the 11th August, 1963. The Council decided that the draft be
circulated to *he Governments of Hember States for further study
and comments to be submitted not later than 31st December 1963. It
was also decided that the draft Protocol would be examined at
the next session of the Council of ilinisters, and submitted for
the approval to the next session of the Assembly of Heads of Siate

ard Government at Cairc in 1964.

After this session of the Council of Ministers, the dispute
between Morocco and 4lgicers lLroke out and the First Extraordinary
Session'of the Council of Ministers was convened at Addis Ababa
on the 15th November 1963. The Chairman of this Extraordinary

Sesgsion of the Council of Ministers said:-
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"What would have been desirable of course is that
the Commission provided for by +the Charter had been
set up. If 1% had existed there would be no problem
since we should have referred the matter to the
Commission. I+ happens unfortunately, that although
provision has been made for it, this Commission has
not been set up. Its membership is not kanown. More-
over if it is to be an integral part of the Charter,
the text constituting the Commission must be adopted
by the various States in accordance with the terms
of the Charter."

It was the absence of the Commission of Mediation,
Conciliation and Arbitration that led the Council of'Ministers to
establish an ad hoc Commission. This is made gquite clear by the
terms of ithe Resolution ECM/Res. 1 adopted at ihe meeting setting

up the ad hoc Commission. It said inter alia :-

"OONSIDERINC that all the lember States are bound by fArticle 6 to
respect scrupulously all the principles formulated in Article 3 of
the Charter of the Organization of African Unity,

CONSIDERING the imperative need of settling all diffgrences between
4frican States by peaceful means and within a strictly African
framework,

REAFFIRMS the unwavering determination of the African S3tates always
to seek a peaceful and fraternal solution to all differences that
may arise among then by negotiation and within +the framework of the
principles and the institutions prescribed hy the Charter of the
Organigation of African Unity,

CONSIDERING that the Commission of Mediation; Conciliation and

Arbitration provided for in Article 19 of the Charter has not yet
beer set up,

DECIDES therefore to create the ad hoc Commission provided for in
Article 4 or the joint Bamake Communique and designates for this
purpese the following countriesc.o-oco.”

After this resolution, the urgency of adepting a Protecol
defining the composition of the Commission became apparent. Before
the Lagos session, uvther disputes had arisen between Ethiopia and
Semalia, and between Somalia and Kenya. These disputes were
considered by the 2ad Extraordirary Session of the Council of
Ministers at Dar—se—Salaam from 12th Febkruary to 15th 1964. Dr.
T,0: Elias had said that these disputes made the adoption of the
Protocol a matter of some urgency. (See 40 BYIL Page 339).
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"esceeothe estabilishment of the Commission of
Mediation, Conciliation ard Arbitration might
not have been accorded the high priority which

it received but frr the border conflicts between
Ethiopia and Somalia and between Algeria and
Morocco, both nf which at one stage seemed to
threaten the unity and solidarity of the 0.4.U.
80 recently forged at Addis Ababa in May 1963.

As 1t was, steps were at once taken io draw up
the constitution of the Commission.”

By the time of the 2nd Ordinary Session of the Council of
Ministers at Lagos, comments had been received from a number of
Member States including Liberia and Somalias Drafts were submitted
jointly by Nigeria, Liberia, Ghana and Tanzania and sepaﬁately by
Somalia and the lalagasy Republic. 4 committee o seven experts
was appointed to examine the various drafts of the Protocol and to
envolve an acceptable draft out of them., This Committee consisted
of:~ Ghana, Liberia, Somalia, Mali, Tanganyika (now Tanzania )

United Arab Republic, and Nigeria. The Committee of Seven put

forward a tentative draft, and at the same time recommended that it
should be allowed to siudy the matter further with a view to producing
a really comprehensive and adequate protocol. Though this request

was granted, the Council of Ministers, by resolution CM/Res. 25 (ii)
made it clear that they were anxious that the adoption of the

protocol should not be delayed. The resolution said inter alia:-

HAVING noted that the Committee has carefully studied the various

drafts in the light of the provision of Article 19 of the Charter
of the Organization of African Unity and of international law and
practice in the fields of mediation and conciliation on the one
hand and arbitration on the other,

ANXTOUS that the date of submission of the Protocol to the Assembly

of Heads of State and CGovernment for approval should not be later

than originally envisaged,

(1) Decides to circulate the Draft Protocol prepared by
the Committee of Seven to all Member States.

(2) Requests the Member States to forward to the
Provisional Secretariat not later than 15th April,
1964 their comments on the Draft Protccol.

(3) Dirvects the Provigional Cecretariat to convene a

© meeting of the Commttee of Seven in Cairo not later
than 15th May, 1964 to finalize a text for consideration
of the Council of Ministers prior to the meeting of
the Assembly of Heads of State and Government and to
circulate the final text prepared by the Committee
"to all Member States,
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The Committee of Experts met as directed under the

Chairmanship of Dr. T.0. Elias, aAttorney—-General and Minister of
Justice of the Federation of Nigeria, and the Lagos Draft was
radically revised in the light of further comments and suggestions
received from Somalia, Nigeria, Togo, Ethioﬁia, Ghana, Senegal, Malil
and Malagasy as well as the Committee's Rapporteur, Mr. (now Hr,
Justice)} E.E, Seaton of Tanzania. 4 final draft was prepared which
was considered fully by the Council of Ministers and recommended
for adoption by the Assembly of Heads of State and Government,

The Protocol was approved and signed in July 1965 at Cairo,

The foregoing shows that the Protocol was adopted:-

(2) in answer tu the felt necessities of the time
ana with full appreciation of the dangers facing
African States., The disputes already referred
to threatened to disrupt relations between
Member States of the Organization and the necessity
for establishing the Commission was felt as a
real urgent need. ‘

(b) after a most careful consideration by a body of

experts who took into account the relevant

provisions of the Charter of the Organization

of African Unity relating to the peaceful

settlement of disputes and the international law

and practice in the field of mediation,

conciliatiun and arbitration.

Subsequent to the adoption of the Protocol, the disputes

which gave it priority in the thoughts of African statesmen seemed
to have been suppressed if not entirely settled. Territerial claims
and boundary tisputes seem %o have died down with the general
acceptance of the O.A.U. resolution that existing boundaries as
at the time of the attainment of independence ought to be respected. .
However, other disputes of a purely political nature arose such as
those between Ghana and Guinea over the detention of CGuinean
diplomats at Accra, and those between Guinea and the Ivory Coast.
This latter dispute was in fact referred t¢ the Commission of
Mediation, Conciliation and Arbitration, but little could be done by
the Commission as the Bureau had not at that time being set up,
and as the Commission itself wazs experiencing several vississitudes

which are so well-known to Member States, that there 1s no need

to discuss them.
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The impression rapidly gained ground that the Commission
might prove to have been still-born. Pleas were made for the
reactivation of the Commission both at the Third Session of the
Agsembly at Addis sbaba and at the Fourth Session at Kinshasa.
For example, according to the Summary Records of the Third Session
of the Assembly, the Prime Minister of the Sudan is reported to
have said -

"that the OAU should be most effective in the area

of mediation, conciliation and arbitration. It

was therefore necessary to strengthen the Commission

and not allow tendencies tr weaken it. The Commission
was not as active as it should be. There were very
many disputes, far too many to cepe with. The
Commission was vital to the OAU and he therefore
supported the proposal io take note of the (President's)

. report, He called upon the Secretariat to activate

the Commission and -ipen Member States to refer to

it in time of need. When bilateral negotiations took
place the Commission should be informed. The Commission
should set up machinery to strengthen its liaison.
Whether the continued permanent employment of stafi was

needed or not, it was necessary to strengthen the
Commission."

4t both the sessions of the Assembly at Kinshasa and Algiers
the Commission was discussed and several ideas were put forward
coneerning the Commission. It is necessary however before dealing
with these various suggesiions and proposals regarding the functions
and sitructure of the Commission, to have a clear_and accurate
picture of the structure prescribed by the, Protocol and the underlying

reasons for that structure.

THE STRUCTUAL OF THE LOFITSSION

The Protocol deals with the structure of the Comﬁission in

Article 1~T7. These provide:-

ARTICLE 1

The Commission of Mediation, Conciliation and Arbitration established
by 4drticle XIX of the Charter of the Organizaticn of African Unity
shall be goverhed by the provisions of the present Protocol.

ARTICLE 2

1. The Commission shall consist of twenty—one members elected by
" the 4ssembly of Heads of State and Government.

2. No twe Members shall be nationals of the same State.

3. The Members of the Commission shall be persons with recognized
professional qualifications.
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4. Each Member State of the Organization of African Unity shall be
entitled to nominate two candidates.

5e TheIAdministrative Secretary-General shall prepare a list of
the candidates nominated by Member States and shall submit to
the Assembly of Heads of State and Government.

ARTICLE 3

1. Members of the Commission shall be elected for a term of five
years and shall be eligible for re-election.

2. Hembers of the Commission whose terms of office have expired
shall remuin in office until the election of a new Commissiof.

3s Notwithstanding the expiry of their terms of office, lembers
shall complete any proceedings in which they are already engageds

ARTICLE 4

Members of the Commission shall not be removed from office except
by dedision of the Assembly of Heads of State and Government, by a
two—thirds majority of the total membership, on the grounds of in-
ability to perform the functions of their office or of proved mis-
conduct. ’

ARTICLE S

1. Whenever a vacancy occurs in the Commigsion, it shall be filled
in conformity witl the provisions of Article 2.

2. A Membsr of the Commission elected to fill a vacancy shall held

office for the unexpired term of the Member he has replaced.

ARTICLE 6

1. A President and two Vice—Presidents shall be elected by the
Assembly of Heads of State and Government from among the Members
of the Commission who shall each hold office for five years.

The President and the two Vice-Presidents shall not be eligible
for reelection as such officers.

2, The President and the two Vice~Presidents shall be full-time
members of the Commission, while the remaining eighteen shall be
rari-time Members,

ARTICLE 7

The President and the two Vice—Presidents shall constitute the
Bureau of the Commission and shall have the responsibility of con-
sulting with the parties as regards the appropriate mode of settling
the disgpute in accordance with this Protocol.

Dr. T.0, Blias has said :~

"Before deciding to establish a Commission centred
upon the Bureau of only three permanent members
the Committee of Experts toock into consideration
the question of expense and the difficulty which
many members of the Organization of African Uanity
would experience if called upon to spare some of
their ablest men for permanent service with the
Commission at its headquarters. The various
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arrangements in international practice for the
organization and functioning of arbitral tribunals
were examined in some detzil, together with the
different specific cbjectives they were designed 1o
achieve, The particular arrangement which is em—
bodied in the present Protocol has, therefore,

been dictated by the reguirements of sconomy both
in perscnnel and in the material resources of the
member states, as well as by the desire to avoid
setting up too complicated a machinery for the
settlement of disputes.(emphasis OURS)}.... It can
fairly be said that the three principles underlying
the structure and functioning of the Commission are
those of economy, simplicity and flexibility."

The original draft Protocol discussed at Dakar at the
First Session of the Counecil of Hinisters provided in Article 2
that the Commission shall be composed of fifteen members (15) with
a President and two Vice-Presidents. It was not specifically
stated whether this Commigssion was to be on a full-time or a part—
time basis. Some articles could be interpreted to mean that the
Commission wag to operate on a part—time basis, other provisions
did not give ihat impression. Nu. special functions were assigned
to the Fresident or the Vice-Presidents. As has already been said,
several States submitted comments on the draft and others submitted
alternate drafis. The Somalia draft for example did not accept
the pruposed composition and structure of the Commission, and their
recommendation cn this peint eventually materially influenced the
contents of the final draft. '

The Somalia draft contained inter alis, the following provisions:—

ARTICLE 2 (1)

The Commission shall consists of a President, two Vice-Presidents
and a panel of 20 members, who shall be elected by the Assembly of
Heads of State and Govermment in accordance with the provisions of
the following Articles:-

ARTICLE 4 (1)

The President and the Vice Presidents shall devote their full-time
to the Commission. The members of the panel may be ealled upon from
time *o time to perform the duties of mediators, conciliators

or arhitrathnrs under the terms of this Protocol.

ARTICLE 17

Where the President is temporarily unable to perform his duties,
the elder Vice-President shall act as President; and where the
elder Vice-President is unavailable, the other Vice~President shall
act as President.

ARTICLE 20 (1)

Where a controversy or dispute arises between two -or more kember
States, the President may extend his good offices in the interests
of promoting friendly relations between the States concerned,
recommend recourse to the machinery of the Commission, and where
necessary raecommend any suitable provisional measures,
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ARTICLE 20(1)

Where the dispute poses an immediate and serious threat to the
maintenance of peace and security among HMember States the
President may also bring the matter to the attention of the
Council of linisters or the Assembly of Heads of State and
Government for apprcpriate action.

These provisions show that the Scmalia draft envisaged a
President and two Vice—Presidents on a full-time basis with specifie
functions to perform. These articles in the Somalia draft in-
fluenced the provisions of articles J and T of the Protoccl. The
President and two Vice-Presidents were to hold office for five instead
of four years as in the Somalia draft, and were not eligible for
re-slection and the functions of the President were vested in a
Bureau made up of the President and two Vice-Presidents. The
number of members was reduced from 20 to 18. The functions of the
Bureau was to comnsult with liember States as to the best mode af

settling disputes.

The reasoning behind these provisions can best be stated

in the words of the Somali Government herself:—

"In the view of the Somali Government, the main
shortcomings of +the draft Protocol are the following:-

(a) The Commission would consist of 15 members who,
during their term of office, would presumably
serve on a full-time basis at the Headguarters
of the 0.4.U. )

This solution would offer certain disadvantages i.e.

i) 8 permanent Commission would constitute a
heavy financial burden en the budget of the
OIAQU.

ii) it would be difficult to find fifteen persons
of sufficiently high calibre to devote their
full activity to the Commission without assurance
that the machinery of the Commission would be
used extensively.

(b) The submission of disputes to the Commission would
depend entirely on the attitude of Hemher States
towards the Commission itself. There is no provision
in the draft Protocol to induce Member States 1o
avail themselves of the Commission and to raise its
prestige to a level which would encourage States to
do s0.
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After other comments on other articles in the drafi

Protocol which are not material for our purposes, the comments go

on -

"In the light of the foregoing observations, the

Somali Government respectfully proposes for coasideration
an alternative draft Protocol seeking to reflect the
purposes and the language of this Charter of the 0.4.U.

The cardinal principle ocn which the proposed draft is
based is to further the maximum recourse by Member States
to the machinery provided by the Commission for the
settlement of disputes in the spirit of African Unity,
respecting at the same time the sovereignty or siates,
and endeavouring to limit the cost of the Commigsion
within reasonable bounds.

While the draft Protocol discussed at the Dakar meeting

of Foreign Ministers would establish a permanent Commission

of 15 members, the Sumali Govermment draft provides for
a creation of a small permanent body consisting of the
President and two Vice-Presidents. In addition there is
a panel of 20 members (now 18) who would be called, as
necessary, to perform the role of mediators,
cunciliators or arbitrators.,”

The comments ir speaking of the role of the Pregident
state -

"The President assisted by the Vice-Presidents is the
keystone of the proposed Commission. It is essential
that he should be a person of the highest. moral and
intellectual gualities, commanding universal respect

for his impartiality, objectivity and devotion to

peace and the cause of African Unity. The responsibilities
entrusted to the President are extremely delicate and
require the utmost tact and resourcefulness. He should
keep abreast of developments in the African continent
which might lead to friction or disputes between states
and be prepared to offer his good offices for the

purpose of promoting friendly relations. He would be
empowered net only to recommend recourse to the machinery
of the Commission, but alsec to recommend provisional
measures outside the Cemmission for the purpose of re-
moving particularly acute pausmes of dissension."

Tt seems therefore that the reasons for adopting this

structure was to enable initiatives to be faken in African disputes

to remove the seeds of dissension before they germinate and grow

into an impensetrabdle Jjungle of communal and inter state strife.

Moreover, the very membership of the Commission calls for

a central directing and coordinating body. The 18 members are

not responsible or answerable to their Governments; they live in

different states, as no state should have more than one member on

the Commission; each is doing his own work and only serves the
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Commission on a part-time basis, The drafters thought that a
central body like the Bureau would give some cohesion 1o the

Commisgion which is designated as a principal institution of

the 0O.4.U.

The structure adopted in the Protocol has given rise to
much discussion within the political organs of the O.4.U. over the
years. Adverse criticism has been levelled at the Commission mainly
on the ground that enough work is not forthcoming to justify a
permanent Bureau of a President and two Vice-Presidemis. Suggestions
have therefors being made for changing the siructure of the
Commission by either abolishing the permanent nature of the Burean
or of giving the Commission more competence to justify the
existence uvf a permanent Bureau. Before discussing these proposals‘
it would be necessary to examine the operations of the Commission
to agcertain if it is correct that the present structure is net

wurking satisfactorily and if so why.

THE COPERATIONS OF THy COMMISSION

The vississitudes that beset the Commission from 1964 when
the Protocol was adopted in Cairo to the setting up of the Bureau
in February 1969 are too well-knoun to need further elaboration.
The death and incarceration ef some of the hembers of the Commission,
and the non-voting of a budget for the Commission until sometime
in 1968 however need to be noted., One of the first two Vice-
Presidents died and the other was incarcerated and neither ever took

uffice.

Since February 1969, the Bureau has been set—up at Addis
Ababa, and all members have taken up residence. An office has been
established, and the registrar and a basic administrative staff
recruited. The Bureau on being set up immediately set to work,
and took some initiatives in ceftain African situations, and would
have succesaded ir atiracting work for the Commission if certain
factors had not appeared which militated against it. These

factors must be set—out and discussed seriatim.
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CONTROVERSY CONCERNING THy BURBAU'S CULPLTERCH

48 has already been pointed out article 7 of the Protocol
provides that:-
"The President and the two Vice-Fresidents shall
constitute the Bureau of the Commission and shall
have the responsibility of consulting with the
parties as regards the appropriate mede of
settling the dispute in accordance with the
Protocol."
) and
Rule 2 (4) of the Rules of Procedure of the Commission
also provides:-—
"The Cummission shall take such steps and adopt
such measures as are hecessary to remind Member
States of the 04U that the services of the
Commission are opsn to them at all +times."

L)

The Bureau took and still is'of the view that these provisions
emps>wer the Burean to take the initiative where disputes arise,
and to offer the services of the Commission to and consult with
the Member States involved as to the best mode of settling the
dispute, without necessarily waiting for the dispute to be re-—
ferred to the Commission. The purpose of such consultations would
be to ascertain if Member States would, and even in certain cases
to try to persuade thém tc, refer their disputes to the Commission
for settlement. Some Member States did not accept this construction
of article 7 as correct, maintaining that it is only after a
dispute has been referred to the Commission that the Bureau can
commence consultations withk the States involved as to the best
way, of settling it. The proper meaning of this ariticle can only
be settled by the Assembly of Heads of State and Government under
article 27 of the Charter.

28. The Council of Ministers in studying the structure of the
Commission may consider this proElem and make appropriate re-
commendations to the Assembly of Heads of State and Government,
We therefore think that it is necessary for the Bureau i¢ state
the grounds on which they rely in support of the view they have

taken of the provisions of article 7 of the Protocol.
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(a) It is permisgible in interpreting a treaty to have

recourse to the preparatory material or work used in its drafting.
Reference to such material may throw some light on the meaning of
article 7 of the Protocol. We have already referred to some of the
comnents and memorandum submitted to the Committee of Experts

which was responsible for drafting the Protocol especially to the
comments submitied by the Government of Somalia. From this
preparatory material it seems that the intention of the drafters
was that the Burean was to be able to take an initiative before

actual reference.

(b) There is nothing in article 7 of the Protocol that provides
that the Bureau's funciions commence only on reference. Whereever
in the Protocol "reference of a dispute" is made a condition

precendent to action or forhearance by any organ, officer or even

a member sitate it is explicitly stated. For example:—

Article 13 (2) of the Protocol provides that:—

"Where a dispute has been referred to the
Commission as provided in para. 1 and one or more
of the parties have refused to submit to the
Jurisdiction of the Commission, the Bureau shall
refer the matier to the Council of llinisters for
consideration.”

Article 15 of the Protocol provides:¥

"Member States shall refrain from any act or
ommission that is likely to aggravate a situation
which has been referred to the Commission.'

Article 20 provides that:

"When a dispute between lember States has bheen
referred to the Commission, the President Bhall,
with the consent of the parties, appoint one or
more members of the Commission to mediate the
dispute."

If the intention was that the Bureau can initiate con-
sultatione only where a dispute has been referred to the Commission,
it would have stated explicitly in Article 7 that "“where a.
dispute has been referred to the Commission, the Bureau shall
have the responsibility of consulting with the parties as regards
the appropriate mode of settling it in accordance with this
Protocol." Not having been so explicitly stated in article 7,
whereag it has been so stated in other articles already referred

to, the proper inference, in the absence of anything to the
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contrary is that it was not so intended.

Those who take a view contrary to that taken by the Bureau
maintain that the use of the words "the dispute™ in article 7 of
the Protocol must mean a particular dispute. The simple answer is
that if even it meant a particular dispute it does not neceggarily
mean a dispute that has been referred to +the Commission; it can
also mean a particular dispute that has arisen between Member
States. fThe Bureuu is of the viey that where a provision in an
instrument is susceptible to two or more interpretations, that
interpretation ought to be chosen which would advance the broad and
outstanding purposes of the whole instrument, in this case the

Charter and its integral part, the Protocol.

There are several odiher argumentis in support of the view taken
by the Bureau; it is however not necessary to set all out here. As
has been said any question as to the interpretation is within the
exclueive competence of the Asgembly of Heads of State and we have
only stated our view in order to show how the question has arisen
in the coursa of the work of the Bureau and in the hope that lember
States would accept the view of the Bureau as substantlally correct
and thereby remove one of the factors that have militated against

the smooth running of the work of the Commission.

The second factor which has militated against the working of
the Commission has been the uncertainty concerning its future
structuret It is unllkely that Member States involved in disputes
would be willing to submit them to a Commission in respect of
whose future structure there is a doubt. The opportunity has now
presented itself for a close and careful study and review of the
Protocol to enable the structure of the Commission to be settled

cnce and for all.

The third factor has been the tendency of African disputes
being setiled by prominent African statemen or even by Heads of
State of friendly Covermments. Airican States have so far been
fortunate in having a Head of State azlways ready and willing +to

offer his good offiges in the. settlement .of. some disputes;



310

az2.

— 7 -

and African States are further fortunate tha+t all these atiempis
at settiement have so far proved successful. How long are they
prepared to rely on good feritune in the fulfilment of one of the

cardinal principles enshrined in the Charter.

It will be seen therefore that the present factors militating
against the smooth running of the Commission are of a temporary
nature. Given an agreed undersianding of the functionskand areas
of competence of the Commission and its Bureau there is every likeliw
hood that some work will be done to justify the high hopes placged ina
the Commission by the founding fathers of the 0.4.U.

A study ~f the future siructure of the Commission ought properly
to consider the various propesals which have from time ta time
been made during the interventions in the debates of the Assembly
and the Council of kinisters, and alsu to other suggestions whieh

are being put forward here for the first time.

PROPOSALS 1OR MAKING THE COMMIBSIUN MORE BRTECT IVE

We have already stated the factors militating against the
effeétive operations of the Commission are of a temporary nature,
Some of the proposals for making the Commission more effective
were made before the adoption of the Protocel. For sxample His
Excellency Mr. Phillippe Yace, Chairman of the National Assembly
of the Republic of Ivory Coast said in his address to the first

segpion of the Assembly in Cairo before the Protocol was adepted.

- "On the other hand if we are satisfied with the
conditions in which the Commission of Mediation,
Conciliation and Arbitration eoperate, we bslieve
the role of this Organization could be enlarged
and that its action would be more effective if it
were also exercised as a deterent. This Commission
should have power to intervene not only when the
disputes become extremely serious, but also when-
ever tension between iwc states threaten to lead
to later developments liable to compremise-peags.Qr
even to seriously affect the normal relations between
two brother States."(AHSG/PV 4 (1) App.2 pp. 7)
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This was said before the Protocol was adopted, and as we
have said the Bureau is of the opinion that it has power under
Article 7 of the Protocol to take initiative in disputes. We have
already stated our view of the consiruction to be placed on the
relevant Article 7. If on the ctner hand, the contention is upheld
that the Bureau has no such duty theﬁ we would suggest that the
view expressed by H.E. Mr. Phillippe Yace of the Ivory Coast deserve

close study and consideration.

(a) That the jurisdiction of the Commission should be enlarged
to include any matter referred to it by a liémber State the Assembly
of Heads of State and Government, the Council of Ministers, the
Secretariat c¢r any other organ of the O.i.U. Article 12 of the
Protocol provides:—

"The Commission shalil have jurisdiection over

dispuies between States only."
This may seem unusually restrictive in view of the experience of
several international organizations and also of the problems con-

fronting African States.

(b) The Article dealing with the jurisdiction of the Commisgion
might read:—
"The Commission shall subject to the provisions of
the Charter, have jurisdiction over any guestion,
matter or dispute referred to it by any lMember State,
the fAssembly of Heads of State and Government, the

Council of Ministers, the Ceneral Secretariat or
any other organ of the 0.4.U."

(c) Such a provision still leaves with Member States the dis—
cretion of choosing what matters they can ask the Commission to deal
with. It however empowers the Commission to deal with a broader
range of problems which any liember State, or organ of the 0.4.U.

may deem fit to refer to it. It also mzkes sure that the Commission
shall abide by the principles contained in the Charter. It would
also enable any Head of 3S%tate who has offered his good offices

in the settlement of a dispute or has been chosen to settle a dispute
by the parties or by the iAssembly of Heads of State and Government
to use the services of the Commission instead of his own Foreign
lilnistry, thus ensuring that all setilements are effected gtrictly

within the machinery provided for in the Charter of the 0.4.U.
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(a) This will prevent such remarks as contained in a recent

book on the 0.A.U. where the author states:—

"The history of the 0.4.U., since its founding

has shown quite clearly that the machinery evolved
at Addis Ababa in 1963 was not strong enough in
iteelf to act as an immediate extinguisher of
hostilities in Africa. Past and even present
disputes have clearly revealed the weaknesses of the
system devised by the Charter of the 0.4,U. for

the settlement of disputes. Considering the high
hopes which were placed in the 04U, it will be a blow
ts the prestige of the Charter if the impression
conveyed to the world is one of self-interest, where
the private initiative of individual African States-
men continues to be given preference over the
organized authority of the U.4.T."

(Page 99 Cevenka; The 0.4.U, and its Charter )

(e) However such a proposal however attractive on its face ought
to be examined very carefully indeed before adopted. It may call
for addtional provisions either to the Protocol or to the rnles

of procedure of the Commission.

PROPOSALS TO MAL THE COLLIISSION KORE USERUL

These proposals are usually rooted in the recoghition of the
fact that there are several areas of work which have to be per-formed”
in the interests of the 0.A.U. and African Unity, and which at

present are not being performed because there is no machineryafpﬁ

~
their performance. It is suggested therefore fhadmecnsiderndiod
might be given to the idea of imposing these duties-on the

Commission of liediation,; Conciliation and Arbitration.

The Secretary-General put some such proposals to the Fifth
Aggembly at Algiers. He said:-

"Bearing in mind the fact that there is a Bureay of

the Commission, composed of a President, two Vice—
Presidents, Registrar and subordinate adminisirative
staff, who will be called upon to operate onl& if

the parties to a dispute decids to submit %o the
Jurisdietion of the Commission, perhaps the time has ceme
to think of amending the Charter and the Protoce

with the view to enlarging the Commission's competence.
Like the International Court of Justice, the

Commisaion could act as an advisory body on legal
questions which might arise as a result of the
implementation of the Charter. The Commission might also
assume what was originally to have been the role of the
former Commission of Jurists; the promotion of African
Law and the aligning of the various . customary laws
existing in Africa.”
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After adverting to the attitnde of some member states on the same
question, the Secretary—Ueneral went on +o say i~

"This is an important and complex problem which
the Assembly will have to study with diligence and
care. (emphasis is OURS). cH/212 .

4 look at these proposals against the background of the
experience of the 0.A.U. establishes guite clearly that they merit

a closer examination.

THE PROPOSAL THAT THE COmisISSICH!'S BUREAU Bi: GIVEN ADVISORY
JURISDICTION :

The machanism for the interpretation of the Charter is
provided in Article 27 which states:—
"Any question which may arise concerning the inter-
pretation of this Charter shall be decided by a vote
of fwo-thirds of the 4dssembly of Heads of State and
Government of the Organization.™
A question may arise during the deliberations of the
Council of Ministers, it may arise in the course of the work of the
General Secretariat, or any of the Specialized Commissions, or
between the General Secretariat and a Member State or between Member
States of the Organization, bearing in mind that the Assembly meets
only vnce a year in Ordinary Session, the work of these organs
of the C.a.U. would be‘greatly impeded if they had to submit every
question of doubt or disagreement as to the meaning of any clause
in the Charter to the Heads of State and Covernment. Yet this is
the procedure laid down in the Charter in clear and unambigoue

terms.

This procedure fellowed that laid down for the interpretation

of the Statutes of the International onetary TFund and the I.B.R.D.

The Governing Board of the ILF which is charged with the
interpretation of the relevant statute is a relatively small body
which meets frequently and the questions arising for determination
fall within a specialist field. DLven then the IMF has entered into
an agreement with the UK pursuant to article 63 of the Charter of
the U.¥., and article 10 of the Funds Articles with respect to
interpretation. Article 8 of that agreement, which came into force
on 15th November 1947 provides:-
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"The Gencral Assemliy of the U,N. Hereby authorizes the
Fund to request advisory cpinions of the Internaticnal
Court of Justice on any legal guestions arising with~
in the scope of the Tunds 4ctivities other than
questions relating to thz relationship between the
Fund and the United Nations cr any Specialized Agency.

" Whenever the Tund shall recuest the Court for an
advisory opinion,; the Mund wiil inform the Economic
and Social Council of tho request.”

The provision in the 0.4,Y. Charter wos adopted because, as
Dr. T.0. Elias said :—

"In the early stages of the draftlng of this
article, provision was wmade for a reference to

the International Court of Justice at the Hague as
the sole arbiter in every dispute as to the
interpretation or application of the Charter. But
after considerable discussion and thought it was
considered that disputes as to the interpretation
of any of the provisions of the Charter would be
vest disposed of within the framawerk of the
Organigation itself; rather than by an authority
external to it. It was accordingly decided +that
questions of interpretation should be decided by
a two~thirds majority of the Assembly of Heads

of State and Government of the Organization. What
in the view of the founding fathers, made the '
International Court of Justice inappropriate in
this context was the fact that the majority of
Hlember Stotoz of the 0.4 7., oo of U,I.0., had
yYet to accept the compulsery jurisdiciion of the
World Courd.”

It is quite clear therelore that even the drafters of
‘the Charter chose this procedure cnly o second besgt. Their first
preference was for judicial intoveretation, and at the time the
Charter was adopted; the Protocel had not been adopted, and the
structure and jurisdiction ef the Medizction Commissicn was not known,
and the only judicical hody zvailable, i.e. the Internatisnal

Court of Justice proved unsuidabls.

However, the experience of the Organization itself shows
how difficult it is 4o leave the interpretation of an intricate
treaty like the Charter to albody, however sminent of 41 Heads of
State and Government who mzet only once @ year, Wha$ is in fact
happening therefore is that the other organs of the 0.4.U. are each
performing this function of thae Chovier interpretation, without
sSubsuming it under the relevarn rrovision of the Charter. The Council
of Ministers may consider whether oo not “he time has not come when

the 0.4.U. needs a body which can ba called upbn‘ét short notice to

~
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give advisory opinioneg as to the interpretation of the Charter.
These opinions may be made to take e