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ON THE .AFRICAN CON"lfENTION FOR THE ELIMINATION OF MERCENARY 

IN AFRICA 

.I 
Following the aggression to which the Republic of Guinea fell 

victim on November 22nd 19701 the Council of Ministers met in Lagos 

from 9th to 12th.December 1970 in its seventh extra-ordinary session 

and. decided, among other thine;s, to request .Adminis.trative Secretary

General "to prepare a draft convention outlawing the recruitment, 

training, equippin5 and use of mercenaries, as well as prohibiting 

the passage of such mercenaries and their equipme2't, in all countries 

for consideration by the Council of Ministers at its seventeenth 

ordinary session" (Resolution ECM/RES.17 (VII). 

2. In accordance with this resolution and the directives of the 

Council of Ministers, the .Administrative Secretary-General prepared 

a draft convention for the elimination Gf mercenaries from t4e 

.African continent which was submitted to the Council during its 

17th ordinary session under number ·c~!J388-Re;r, 1. 

3, Following this sessi"on, the Council of Ministers decided 

(decision CM/Dec.158 (XVII): 

"( 1) To refer the d:J:'.aft convention in document CM/388/Rev.1 as 

an additional' task, to the team of lawyers which h&.d already 

been established for purposes of drawino, up recommendations on 

Inter-African cooperatio~ in legal matters. Representatives 

from countries which had experienced activities of mercenaries 

would be added to the team; 

(ii) To urge those Member States which had not yet ~one so, 

to submit their comments on that draft within the next 

three months; 
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(iii) That the team of lawyers would meet in October 1971 and 

draw u~ the second draft convention, taking the vi~ws of Member 

States into account, and s11bmit it to the Secretariat which 

would circulate it to Member States; 

(iv) That Iiiember States should submit their comments on the 

second .draft convention to the Secretariat, for submission t~ the 

Council of Ministers". 

4. The Council wo1i!ld further call on Member States to submit their 

observations and suggesti~ns on the draft ~onvention on mer~enaries 

drawn up by the General Sesretariat. 

5, Prior to the meeting of the nine legal experts the Government 

"'f the Federal Repu'hlic of ihgeria f,,.rwarded t" the General Secretariat 

an African draft convention on mercenaries, which document was 
' 

circulated to Member States on September 6th by N~te POL.110/2/1101-71• 

6. Moreover, the Government 

No,028/71f'lP2/llE/KD/OOA dated 

of the Republic of' 

November 3rd 1971, 

Madagascar, in Note 

communicated to the 

General Secretariat its observations on the draft convention drawn up 

by the Nigerian Government. These comments were circulated to Member 

States by Note lio.LEG.90/GEH/22-72 of' 6th Jamtary 1972. 

7. The draft convention was also the subject of.comment on the part 

of the Republic of Zambia. These comments were communicated to Member 

·States through Note LEG,90/GEN/1518-71. 

8. Further, the Government of' the Re~ublic of Upper Volta in mid

February sent the Secretariat its comments and suggestions both as 

to the draft cpnvention drawn up by the Secretariat and that drawn 

up by the Federal Gevernment of Nie,eria. These c9mments are appended 

to the present re~ort. 
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9. The Committee of experts met in Addis Ababa from January 10th 

to 26th. It drew up a draft c~nvention for the elimination of 

mercenary in Africa and another on extradition, 

10. On account of the insufficient time they were granted, the 

me&bers of the Committee_ of nine legal experts were unable to draw 

up the introductory report. to the dl!aft convention f•r the elimination 

of mercenary in .4frioa before the end of their work, This task was 

entrusted to the resident members of the Committee who were only 

able to complete their task a few days before the opening of the 

18th ordinary session of the Council of Ministers. 

11. For all these reasons, the Administrative Secretary-General had 

suggested, in his revort to the 18th ordinary session of the Council, 

( docwnent CM/43.2) that examination of the draft convention on 

mercenaries be postponed to the 19th ordinary session, 



REPUllLIC OF UPP~R VOLTA 

Ministry of Foreign Affairs 

No.0337/.!AJI',/SG/AAM 

CM/447 

.Annex 1 

Page 1 

The Ministry of Foreign Affairs of the Republic. of Upper 

Volta presen•s its compliments to the General Secretariat of_ the 

Organization cf African Unity and has the honour to convey to it 

the Volta Government's observations on the Inter-African draft 

Convention on meroenaries prop•lsed by the OAV· General :kcretariat 

and the Federal Repu~li9 of Nigeria • 

. ARTICLE 1• Article 1 of the draft prepared by the OAU General 

Secretariat defines the mercenary as 11any person who has no · 

genuine link of nationality with a given African State and who, for 

monetary considerations, commits against .such States acts that 

are reprehensible", 

'-1" Paragraph 2 of Article 1 of the d:t;aft of the OAU General 

Sercretariat enumerates a certain number of reprehensible acts 

as crimes against International Peace and Security in Africa, 

These.include acts constituting tho principal activities of 

mercenary, and beyond these the c.J.sos of complicity by 

incitement; assistance, participation •••• 

It would seem that this enumeration is -in no way l.imitill6, 

since acts 1wuld also constitute· reprehensible ac·ts which "are 

similar acts no"t specifically mentioned.", which leaves room for a 

more or less extensive interpretation, •• , ,what remains may _appear 

unusual enough, as it concerns provisions fallin,g within the domain 

of Criminal Law. 

In a general way, reprehensible ~ acts could bG analysed 

as acts liable to interfere with the Independence of an OAU Member 

State or its territorial integrity. This notion would embrace 
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grosso mode that of acts challenging the Security of the ~tate 

in astua.l Voltaic law, It wood nevertheless appear that these 

notions do not exactly overlap, For the Republic of Upper 

Volta, like other independent States, possesses a repressive 

system w:hich tends essentially to protect it against aots compromising, 

its own external or internal security, without prejudice to the 

possibility of extension provided for by Article 86 paragraph 3 of the 

Penal Code, 

For its part, the draft would tend to areate a new category 

of crimes qualifie~ as crimes against International ·Peace and 

Security in Africa, and punishable as such. 

This new ;:ategory would differ from thai; already existing in 

actual law embracing "crimes and offences against the Security of 

the State" subdivided. into "crimes and offences against the 

external Security of the Ptate" and into "attacks against the 

extEJrnal fle curi ty of the State", 

The definition of mercenary proposed by the draft submitted 

by the Fede:;:-al Republic of '.Nigeria l~,ys much stress on the recrui'l

ment and training of the mercenary, given that recruitment and 

training are aimed at "an illegal armed attack against an OAU 

Member State." 

The mercenary thus defined in the Nigerian draft, in a way 

at the preparato1.'y stage, and a'.11 those who participate in the 

recruitment, and training,,,, (instigators, accomplices, receivers ,,) 

commit (Article 1-2) an offence (the term' off'ence here being 

incorrect) termed "crime •" 

Paragraph 3 of Article 1 gives some indications of a general 

order which apparently need not be reji;cted a priori, 
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The notion cf mercenary is not ordinarily appreciated 

in i•elation to ~r.he Ste.te against which the a.ctivi ty of the 

merce::iary is directe'1 b·.:t·o rather vis-a-vis the recruiting body. 

In addition, the definition of the Nigerian draft does not 

take remuneration into account, If mercenary usually implies some 

idea of lu0re, of remuneration ••• this element is not, perhaps, 

indispensable in this case, 

AJ.l the eame, since -the lifigerian draft attacks the evil "in 

the egg" so to spe_,k, i; could, in its "preparatory" stage, somplete, 

unde:t' this heading, the draft prepared by the OAU General Secretariat 

whi"h aims mors d~_rec·!;ly .at mercenary activity properly speaking. 

ARTIC~: Arti<'C.e 2 of 'Ghe draft of the 011.U General f;ecretariat 

provides for· a e-omplemel'.'.ta:r:v form _of mercenary, The assimilation 

envisaged neems very bread since it would, notably, tend towards 

the incrimina·c:i.on of ~-aprehE.nsible acts i.n a very 1'rt>ad i;iont.,xt, 

against any Rsse·t belonging to a national liberation movement 

recogni~ed by the OAU, 

~l.RTICLE .:}_: The provisions cl Article 3 of· the draft of the OAU 

General Secreta:::iat lays it down in principle that the acts 

committed by mercena.ries· shall be regarded as offences against 

common law. 

!l'hese provisions avoid th" difficulties that coul-.d have been 

raised by an anaJ.ysj_s of ·:;he legal nature of reprehensible acts 

(political ir_-f:dngements or common J.a.w infringements?) and the 

consequences thi"' analysi'> could. have on extxadition1 bearing in 

_mind the tre,ditiomi..1. principle according to which political 1iffences 

cannot resu.l t 5.n extra.di tj.on, 
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The principle tliat offences committed result in extradition 

is also retained by the Nigerian dr"ft (Ar.ticle 7 of the Nigerian 

draft), whose particular wording no doubt £inds an explanation in 

the method followe<i in Higerian law in the domain of extradition. 

ARTICLE 4: Ar~icle 4 of the draft of the OaU G~neral Secretariat 

obliges all member States to prevent by all appropriate means engaging 

in any of the reprehensi°!'Jlo a"ts, as earlier defineol., whir;:h impliei;i 

for eabh State, at internal level, obligations of a preventive and : 

repressive order.' 
~·· 

Certain prec::isions concerning the measures to be .adopted r;:an 

apparently be deduced from thc:. provisions of Art.isle 5 (draft of .• the 

OAU General. Secretariat) whi·0h is aimed at the c;:o,.peration of the 

mem.,er States in the trasking down and repressing of mercenary. 
,, 

ARTICLE 5: Artiole 5 of the draft prepared by the ·oAtr General Secretariat 

in effeot enumerates a cer~ain number of engagements to ~e undertaken 

by each member State tending in a general way to tolerate no meroenary 

aotivity on its territory and, in particular, to prevent entry and 

passage of any mercenary, and will forbid the rec;:ruitment, .£raining •• 

and, obviously, have no recourse to the service bf mercenaries (which 

. ·;oes, it would seem, without saying), 

The cooperation required would nqtably take the form of an 

exchange of information relating to the activity of the mercenaries. 

Paragraph e) - in fine - of Article 5 is of particular 

interest to the Department of Justice in that it deals with the 

legal provisions necessary to the application of the Convention, 
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These provisions imply the undortakin"' to complete the Vol:tais, ·.,.Y 

legislation - (in particular, the criminal legislation) - in 

accordance 1dth the obligations resulting from the Convention.. I.i 

will also be necessary to provide, t.o ·t1:tis end1 for the incriminationi .. 
. ' . ih internal. criminal ~aw, of reprehensible acts, as finally def.ined. 

by the irtter-Africah Convention on. mercenaries;. and the penalties 

inimrred under these headings. 

Acgording to the provisions to be definitively adopted .at OAU 

level, certain other adaptations of' Voltaic law might show themselves 

to be necessary. As things are, the draft prepared ~y the OAU Gene~al 

Secretariat raises no particular problems as regards competence, 

In the draft submitted by the Federal Republic of Nigeria the· 

ongsgecents to be undertaken by the c.ontraotin6 States stem notably 

from the provisions of Articl.es 3s 4 and 6 of the said draft, 

'I'he States must also undertake, in a general way, to prevent 

the recruitme.nt, training and arming of mercenaries (Article· 3 

of Niger;iari draft). 

The undertaking to take the necessary measures to harmonize 

the respective internal legislations with the exigencies of the ~ 

Convention with regard to repression is to be found in Article 4 
" 

of the Nigerian draft, 

Paragraph 2 of Article 6 of the Higerian draft. provides, 

following the measures prescribed in the preceding paragraph dealing 

with securing the person of the "criminal" for the notification ' 

of the details of the informat:i:on t6 the State concerned and to the 

OAU General Secretariat. llut the necessary cooperation between 
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cxtradj.tion, i.s set down in .Article 9 of the Nigerian draft., whi•h 

agrees on this point with the provisions or Article 5 of the dr.;ft of 

the OAU General Secretariat. 

Article 5 of the Higerian draft deals a.bove a.ll with questions 

of jurisdiction (and extension or pi"orogation of competence) a.coora.;;. 

ing as to 1·rhether the crime is committed within of the S:tate ..• 

or whether the presumed criminal is present1 Despite their 

particular wording, the proposed provisions do not appear, ga.sica.ll;y 

to be incompatible with the rules of internal or international 

competence of the Voltaic repressive Jurisdi<>tiori (see nota.bl;y 

articles 670 and following of the Criminal Code Procedure}. 

!JITlQLb_~.: Su'-,_paragraph 1 of .Article 6 of the draft of the OAU 

General Secretariat lays each member State unde~ an obligation to 

hand over the mercenaries of the State on cfhose territory he happens 

to be, Despite the terminology employed, it Gan be considered that 

these provisions relate to the extradition of mercenaries as 

complementing those of Article 3. 

The Conventions so far ratified by the Republic of Upper Volta. 

retained the principle of the non-oxtradition of na.tiona.ls with, a.e 

a corollary, the engagemen·t undertaken by the contracting States to 

try their own nationals, In a9cordance with a more recent tendency, 

the refusal to ex·hadi te a national uould be purely fa.cul ta.ti ve'. 
' 

The r;;-cn.: .• , Lons of sub-paragraph 2 of Article 6. of the draft of the 

OAU General Secre·~ariat, in acsordance with this new tendency., 

would henceforth appear to be acceptable. 
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In the Nigerian draft., the contracting States are under an 

obligation - either to pursue and try the mercenary -'or to 

extradite him (Article 5 paragraphs 2 and. 5), it 1'eing laid. down 

that extradition oan only be refused if the State requested 

proposes to institute the necessary proceedings (see Article B, 2nd) 

the result of the proceedings is, further, communicated (Article 

B, 3rd) to the interested States, in t.he sense of paragraph 4 of 

Article 8 · of, the Nigerian draft •. 

From a general -standpoint, as ucaling with extradition, these 
' provisions will assuredly finll. a place in the Conventions relating 

to Judicial Cooperation although limited to extradition; 

It would, in any oaao, "ne convenient to harmonize these 

·provisions - with the rci ive internal legislation - with the· 

other Conventions already linking the RepuPlig of Upper Volta , , 
(OCA11/JM - Republic of Mali) whilst, b~sides, taking account of t.he 

prin~iple.s clarified with· a viek to the drawing up of a 

multilateral Convention of Jlol.di'cial Cooperation within the frame-
.• 1 

work of OAU, especially as regards extradition •. 

. AHTICLES 7,8,9: (draft prepared by the 0.AU General ~ecretariat) 

Resuming the ;<sual Articles as regards:· i;;ignature - ratifii;;ation -

adhesion deposition of instniments - entry into force - notifii;;ation -

these Articles call for no particul~r coIJiment. 

ARTICLE JO: of the draft of the OAU General Secrgtariat· deals with 

the request for revision. 

' . -· . 
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AR'l'ICLE 12 of the 1hgerian draft further provides for the 

option of denouncing_ t»e Convention. One cannot, a pl'iol.'.i, conceive 

of any reasons which might motivate .this denunciation, 

ARTICLE 12: The previsions of the two drafts relative to settling 

differences which might arise on the ·subject of the application of 

the Convention are inspired by the .same concil:i.atory spirit, How. 

ever, the provisions of the Nigerian draft are more precise on 

this point than those of the draft of the DAU General Seoretariat, 

which simply refers to the principles of the DAU Charter, 

Comparative study of the two draft~ enables a "better 

apprehension of the different aspects of the mere,ena.,y pro'ole111, 

Far from being mutually exclusive, the two drafts ·can be ccnsi~ereQ. 

complementary, to one another. They could thus serve as the ca.fie 
of the work of synthesis. The resulting Convention should em~ble 

OAU member States to coordinate ·their efforts with a view to 

. effectively combating the activities of mercenarie.J' in Africa, 

The Minister o:r Foreign Affairs of the Republic of Upper. 

Volta avails himself of this opportunity to repew to the Secretary

General of the Organizat.ion of African Unity· the, assurance of hie 

high consideration. 

Ouagadougou, February 9th, 197~ 
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The General Secretariat of· the Organization of African Unity 

p~es-ents its compliments to delegations from Member States of OAU to 
' ' the Nineteenth Ordinary Session of the Council of Ministers and has 

the honour to forward them oop:iieA of the &.raft ipter-African Conven

tion on Mercenarie's and Note No. MEA/(1511 Vol. 2 bf 22 May 1972 from 

the Ministry of Foreign. Affairs of the Repub'Lic of Gambta. · ,. 

The Secretariat would, like to inform the delegations· that 

the cl.raft Convention and the Note referred to above reached the 

Seoretariaie on 31 May 1972• 

!:"he General Secretariat of the Organization of Afrioan Unity 

avails itself of this opporti,mity to renew to delegations from Mem~er· 

States of OAU to the Nineteenth Ordinary Session of the Council of 

Ministers, tJ>e assurances of its high consideration. 

Ra~at, 3 June. 1972. 
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11inistry of Externai Affairs, 
Bathurst. 

The Ministry of Externil;l .... '.ffairs of the Republic of 
The Gambia presents its compliments to the General Secretariat 
of the Organization of African Unity· and with re·ference to. i tern 
No. 14 of the Provisi.onal Agena a on the Inter-African Draft 
Convention on I:Iercanaries, has the honour to forward herewith 
a: araft for the consiaeration of the.19th Ordinary Session 
of the Council of Ministers to be held in Rabat on 5th June, 
1972. 

The Ministry of External Affairs of the R~public 'of 
The Gambia avails itself of this o:u:;.iortuni ty to renevr ·1;0 the 
General Secrr::turiat of the Orgq.nization of African Unity the 
assur-ances of its highest consiaeration. 

The General Secretariat of 
the Organization of African Unity, 

'P. O. Box 3243, 
Addis Ababa, 
ETHIOPIA. 

·Bathurst. 22nd liay, 1972. 
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INTER-AERICAN COl\WENTION ON l'.':GRCENARIES 

Preamble 

·:rIIB s·rATES PART.JES .TO '.!'HIS C(TV:E:NTION - COi'7SID::SRING 

the regular occurrence of unlawful act;ivities ·of merceno.ries 

which have resulted in loss of lives 8.nd untold des·truction 

of properties on the, African Continent; 

COFSIDERING that the occurences of such ac·i;s is 

a matter of gr<;;.Ve concern and a threat to peace and stability 

of the African Continent· 

CONSIDERING tnat for the lJur1:;ose of deterrine; 

such acts, there is an urgent need to in·ovide ,appropriate 

measures for punishment of offender: 

HAVE AGREED AS FOLLO'o'i'S: 

, ARTICLE 1 

Each state undertakes to : 

( 1) Prevent the recruitment or training or .fil1a11cing 

of any person within its territory where the purpose o:f the 

recruitment or training or financing is directed towarcls ·the 

employment o;f the person .in an armed nttack on a Member Sta.te 

of the O.A.U. 

(2) Prevent any person or authority within its 

territory from. recru21;ing, organiz_ing or financing the recruit

ment or training of any person in .any country where the 

activities of the person concerned are clirectea tow.Cl.rd s on 

R.rmea attack on a memlJer state of the OAU .• 
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(3) To make activities falling uithin the am.bit 
of' paragraphs ( 1) and ( 2) of this article punishable by 

severe penalties under its laws. 

ARTICLE 2 

The provisions of Article 1 sh<o~ll not apply to 
cases where the recruitment, training, o:r-ganizing or financing 
is in furtherapce of any liberation· movement recognized by 

the O.A.U. 

ARTICLE 3 

Where any ·arrest is ·made under Artie.le 1 the state 
making the arrest shall forthwith notify (i) the state against 
which the offence is directed and (ii) the Secretary-General 

of the O .A. U. of the arrest an\] any steps taken subser1uently. 

ARTICLE 4. 

The several offences mentione'd in Article ], shall 
be deemed to be extraditable offences in any extradition 

-o.re'.ltY existing between the contracting states. 

ARTICLE 5 

1, When a Contracting State requests the extradition 
of an offender or alleged offender under Article 4 of the 
Convention the Contracting State to whon: the request is, 

airected shall without delay take every necessary steps to 
effect the surrender of the offender. 
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2. A request for extraai,tion shall: not be refused on 
' . 

any grouna other than that the State to whom the request · 

for extraai tion is directea· intends ·i;o exercise jurisdition 

en tbe offenaer in accordance with the provision of paragraph 

(iii) of Article 1. 

3. 
' Vlhere pro.secution is d or-'e in accordance with pei,ra-

' 
graph 2 of this, Article,. t'he State initiating the prosecution 

shall .without delay notify the .State 17hich had earlier rn,,ae 

a request for the extraaition of the offenaer or ahy other 

State inter9sted in the prosecution, the result of the 

J:'l"ose cution. 

4. A State shall be deemed interested in a prosecution 

within paragraph 3 of this Article if the facts available 

in the ·case shov1 that the offence was' cdmed at its terl'i'.;ory 

,~r planned in ·its territory or its territory is in any v;ay 

linked with the offence. 

ARTICLE 6 

' The Contracting State shall afford one another the 

greatest measure of assistanc.e in cormection with the in

vestigation and criminal ,pro.ceedil1¢;s broi1gbt in respect of 

an offence und·er Article' 1 and. other acts connected with 

the activities of the offender. 

ARTICLE 7 

1. Any aispute between two or more Contracting Stat.es 

ccncerning_the interpretation or application of this Con

v.ntion which cannot be settled through negotiation, she.11, 

at th~ request of one of them, b.e· submi·t;te'd to the Commi.ssion 
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on l\!'.ediation, Conciliation ana .Arbitro.tion of the OAU 
;vithin two months from the date of the request. 

I 

n No reservation shall be allowed in respect of any· "'. 
prevision of the Convention. 

'. 

ARTICLE 8 

1. The Convention shall, be open for signature at the 
Secretariat of the O.A.U. ana shall be subject to ratification 

by the signatory states. 

2. Instruments of ratification 2~na instruments of 
accession shall be aepositea with the Secretary-Generc.l of 
the OAU who is hereby design.a.tea as the Depository Authority 
ana shall notifiea each Contracting party cif any notification 

of ratification or accession he receives. 

3. This Conver.tion shetll enter into force thirty days 
following the date of the deposit of instruments of rati
fication by (fifteen} states signatory to 'this. Convention • 

. , . For other States, this Convention shall enter into 
J orce on the date of .en·i;ry into force of this Convention in 
L~.ccordance with paragraph 3 of this 1\.:cticle or thirty days 
following the date of deposity of the.ir instruments of 
r:atification or accession which ever is later. 

5. The Depository Author.ity sh.all, as soon as ·i;his 
~onvention comes into force, register it pursuant to Article 
102 of the Charter of the United Nations. 

" 

l. Any Contracting 
by written notifica ti.on 

ARTICLE ,-9 

State may :denounce this Convention 
to the Depository Authority, 
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2, Denunciation shall take efr ect six months follm1ing 

the aate on which notification is received by the Depository 

Authority. 

IN WITNESS WHEREOF the undersig1led plenipotentiaries, 

being d,uly authorised thereto by their Governments, have 

signed this Convention. 

DONE at ...•............ t11is ...... .... _ ... . aaY of ••..••• 

19 .•.. in two originals, each being drnwn up in two au,than.tic 

texts in th"e English and French Languages. 
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