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REPORT. OF THE, AD,M[NISTRA-TI"\LE- SECRETARY~GENTRAL.
ON THE AD HOC ADMINISTRATIVE TRIBUNAL OF THE!
ORGANIZATION OF AFRICAN UNITY.

.
.. The Council of Ministers .of the Crganization of African-Unity, meeting
in its Ninth Ofdinary Session in Kinshasa, Zaire in September 1967 adopted
thé  ‘Statute of the Ad. Hoc Administrative .'.[‘ribti_na‘}'r of the Crganization of
African Unity -contained in Dccument CTM/99/Rev. 2, Article 2-of which.
{ ‘stipulated that the Tribunal shall be competent to hear applications alleging:-
| (@) Violation of the relevant bronffsi‘ons"of the Staff Rules and
Regulations of the OAU; | N
- (b) ’ Non-observance of contracts of employment and any ofﬁer act ..
tof employrment;
() .Th‘e Tribunal shall also be com‘petent. to hear _pét-ition‘ against
N Il disc1plina;'y .actlon if tﬁc S;aff Councu does not succeed 1;1
settling the dlfference amical:;ly w1th1n 30 days re;koned from
the date on Whl‘Ch; 'the dls‘clpli_nary actlon was taken:

(d) The ';‘ribunél shall cnly be competent topass judgement upon the

above-mentioned aﬁplications and petitions.

2. At that Sessio;l, the Council fufther‘ adopted the RULES OF PROCEDURE
for the Ad Hoc Administfativc Tr1bunal of the OAU contained in Docuiment

CM/170.Rev 2, Article 1 of which prov1des as follows -

“Each year, the Council of Mmister_s" gnal;l nominate -thrée Mémbeér States
alphabetically, one of which; drawn by ballot, shall be replaced'_ at the
end of the year provided that no I:fer;rlber State shall_ 'be a Member of

the Tribunal for more thaﬁ three year.sﬂ.‘ | _ '

Fach t:me of these ‘St::,-lte‘s‘ ‘shajl-l designate V_fr_on‘a amoﬁg-merrj.liae;'s- of his
delegation, =& »-qual—if‘ie‘d'.Memb'er to the of_f-ﬂ;'e of Judge -on -the Ad‘ Hoc

Administrative . Tribunal. A Judge-thus appointed may be.removed from

'
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office by decision of the Council of Ministers only on. grounds of

'\?"-L P K ‘ r wal o,

inability to perfortn the functtons of the office oraproved mieconduct"
! |
|
3.« Although legal provisions cxisted for the establishment -iof 'the. Ad' Hoco

Administrative Tribunal of the OAU, subsequent sessions of ti're “Council: of
v ‘ v

B ' }: . N
Ministers, through-oversight, did not comply with the- provisibng’ of nominating

three Member States -alphabetfica-lly with the result that Members of the Ag Hoc
Adminjistrative Tribunal were unable to sssumé office-as v"heyIWere not "designated

|
as required by Ar.ticle !l of the RULES OF PROCEDURE. The Iwenty-l"ourth :

Session of the Council of l\annisters, meeting in Addis Ababa iIn F'ebruary'igfs

took a bold- step and designated. ALCERIA BOTSWANA and BURUNDI to conw

stitute the Ad Hoc Administrative Tribunal of the OAU. ..

’ ‘

4, Oonstituent Meeting of the Tribunal The Member States nominated by

the Council of Ministers having designated the following queilified Menbers to

. ‘ ‘
the offfce of Iud_ge‘s, the Tribunal held its Constituent Metirlxg at the General

Secretariat in Addis Ab_aba from 30 Iune - 1 July 1975 during ‘which it dlscu.,sed

with the Administrative Secretary-General a number of issueg includmg p;r.O_—i )

cedural and other questions likely to facilitate _thef work of the Tribunal;~

S

{a). ‘Hi‘sv Excellency, Abdelaziz Ben Hassine,

‘ BAlgerian Ambassador to the Sudan .and '-Ethiobia.

(by © The Honourable:Julian M. Nganunu, ‘

Deputy Attorney General, Botswana.' - - R PR P -

_' (c) His.Excellency Mr. Charles Mabushi,
President of the Court of Bppeal, Burundi.
5. At this meeting, the Tribunal on the proposal-of the -ﬁepresenta;ti‘Ve of °
Burundi, ' designated by congesus of opinion;the Dep. Attorney=Ceriral’of'Botswana,
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the Honourable TJULIAN M. NGANUNU, .as PRESIDENT CF THE AD HOC. ADMINJ#

- S‘TRA’&‘IVE TRIBTTNAL who immediately assumed his functions and the d-iregtic::n'

of the work of the Tribunal in accordance with the provisions of Articl‘é's;;;ﬁ and

4 of its Rules of Procedure. At th‘-i‘s meeting, the Administrative Secretary-

General ;Sl_acgd “at the disposal of the T}ibuna'l a Secretary -in the capacity of

Mr PAUL A, ARYEE, HEAD OF ADMINI‘STR'ATI(.Z)N OF THE CAU. As regards

othe;‘ persénriel necessary for the work of the 'Tr'ibunaI!, 'the. General Sécretariat

‘ pointéd out that during sittings, Interpreters would be made available especially

as the Tribunal would be convening at the end .of Council of Ministers Sessions,

In the light ‘of u previous experiencé and considering the political nature of the

Qrganiz_atic?n, ﬁth.e..: lG’e_neral Secr-e_ta;iat thOught-i-'t ;l\'OU.‘]_.d' be advisable to }estrict _
t{le number o_éf .séf\;i-cing pers_.on;lel_ such as Precis Wfiters, | the N:ote§ .5;i=r;g taken

by thl'e_‘z’_Secre_ete_lry himself. .The_ Tribuﬁal gave consid.efr;a-tion to thc;ge obse:rvations

"and to the nature of its Rules of Proceduré and accﬁbrdinglf decided as follows:-

" DECISION: ITS MEETINGS SHCULD BE HELD .IN THE OPEN AS AGAINST
BEING HELD IN CAMERA UNLESS THE NATURE OF THE CASE
i.e. ITS SENSITIVITY BEFCRE THE TRIBUNAL REQUIRED TO BE

ce CEALT WITH IN CAMERA,

{b) THE SECRETARY OF THE TRIBUNAL SHOULD BE RESPONSIBLE
FOR PERSONNEL AND OTHER ARRANGEMENTS IN THE LIGHT

(¥ THE CASE BEFORE THE TRIBUMAL. '

“*  “(ey’ 'THE COUNCIL OF MINISTERS SHOULD BE INFORMED OF THE
 'FORMATION OF THE TRIBUNAL AND OF THE P}ACTfTHAT IT HAD
ASSUMED ITS FUNCTIONS IN AGCORDANCE WTH THE DECISION
REACHED AT THE 24TH ORIINARY SESSION OF THE UNGIL OF

MIN*IST]‘E!RS HELD IN ADIIS ABABA.
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6. The Tribunal was provided by the .Secretary-General, at, the, COnstituent

Meeting with the following basic documents:- | |
(i)  Some important Administrative Documents. - AD/GM/3/5,

(ii) 'Rules of Procedure for the OAU Ad Hoc Agﬂm#ni‘strativa Tribunal -

Document CM/170/Rev .2 .
{iti) The Charter of the OAU . T
/39/Rev,l

(tv) Staff Rules and Regulations - Document. C

“

(v}  Convention on Privileges and Immunities

1

#

e -
e —— — J—
< .

! (vi) , Beadquarters Agreement

The Report of the donsitituen'; Meeting of the Tribunal lf‘ield' in, ]u_ﬁe and ']fuiy

1

1975 is attached to this Document as Annex l..

7. [FEirst Session of the Tribunal: The Tribunal Wa,':';-furi’aﬂb'le ‘owing to. proce-"

B dural difficulties, to n{eé;: at the, eﬁd of the T.wentir—flf;ifh “Ord'inéry Ses:s_ié_n of
the Council® of Mi-ni':siter.s held in Kampala alfhough t__hefe. werl'e- cas';'as justifying
, the hol’cii’ng.fof_l .a session. . The first substantive rtnee,t‘mg of the ;T'riblfna-‘l was
Ehei‘efpre held in an Extragr_di-nary Session, convened by the Président in
ac;:ogda_qge"with Al",—’t;.i_cle 7 (i) of ”.,itlhe Tribqna'-l's Sta'tut'é - Document CM/QQ/R\ev.Z,
in Add-is Ababa from 9 - 11 March during whigh.it heaEd, iwo appeals against

decision of transfer in respect of two Statutory Staff Members of the Géneral

‘Secretariat, Being .tfle first’ subs’ta.rit‘;Ve. éeééio;‘n,’! tile If-éz;sidelll;: on behal'f of

his ot_hér ﬂc-ollea_gﬁes; on the ”B‘é‘n«éh obS'eI;ved that %he' '.'Iltj;i'iﬁbuna'l was an important
instrument in the a_dmini-sti‘;ti.ve. machinery of the'dAiI{.ac‘ic\i'ing that, the Organiza-
Jtio_ln beipg r?ompose,d ,O.f' Intematio;la}.Civil Servants;. '..;‘Ga:fess_ional and other

high calibre :slg,?ff, it was not: unlikely that di'ffer,er)‘c?s!_‘-would exist on a

|

number of issues and assured “the Administrative \S;e.‘g;'_.‘_xtar&—Geperal, that the

. Tribunal was not a Court to chastise. anyone; . ’pn"'”th‘T; contrary, ‘tt would

endeavour to help settlé disput2s .and differences wiﬂlljit,,wo objectives viz:-
R .
|
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(a) To ensure that. the Genlera‘l- ée‘_cretari‘at is provided with a

group of men well organized iunder the leadership of the

Administrative Secretary-General to discharge the functions

entr.usbed‘to ity

(b) To ensure that within the -Organi-ation while phet;a are Civil
,“Serva-nts loyal and obedient to its leadership, there shOﬁl‘c;'
also prevail justice and fairness in the ‘_adr'n':tni‘stra.tion' o,f' ;thé

Crganization: . A

ot

8. - The Administrative Secretary-General assured the Tribunal of his’

persm_i&il co-operation and that of his Assistants for the success of- the.

‘Tribunal and having expressed confidence in the Tribunal's impartia'i'lity_, he

"-'d’rgew a’ttenta_il_on' to the need _to acecord protection to .the. leadetrs'hip"_of ‘the Or-

‘'ganization and for establishing authority. adding that there was also the need

.to bear in mind that it could not be in the interest of the (Drganiza_i;i-dn for the

fribunal, which was meeting for the first time, to create a situation in which

.'Staff Members would feel that there was no authority since thig would =u;1derh-

(3

. mine authority,

Vo

9. The Tribunal considered the two appeals from Messrs Byron R. Hove

'

and Eshmael E. Mlambo, both of whom were Statutory Staff: Members of the
‘Organization, against the decision of transfer made. in respect of them by
o . . {

the Administrative Secretgry-—ngeral.. . In the view of the Tribunal, the issues

in both cases which had great similarities were whether:~

i) The action of t-/he Administrative Secretary-General was one

that was reviewable: - .
{ii) The Administrat.ve Secretary-General had discretionary powers
of transfer and if he had, 'whether these had 'been abused;

(iit) There had been any'_b_reéch‘of‘ natural j'i.ts"cic_é as alleged, and
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The transfers had been ‘injurious- to the Appellants as alleged by

[ ‘(i‘-’:) : - : . e, .- .
.r:f
S :
1 - e W A v - | ‘ J *\}
: iy

«v  them, - o . _
In ‘addition to the above issues, it. was obvious that the Appeal of Mr, Eshnael‘

%

r.é?;}g

B, Manbo contained'a new element i.e., an allegation of defamation which the

3
i
-

Tribunal felt was not within its competence in the light of Article 2 of Docu=

Even if it,-was within its juri-_sdidtion, the Tribunal held
I

theé view that the allegatlon of defamatmn was not condiusively proved

. ment OM/99/Re%. 2.
Details

of the judgement delivered in both cases which had-t-he concurrence and ure
animity of the entlre membership of the 'I'r1buna1 are contamed in the REPORT OF

THE FIRST SESSION OF THE AD HOC ADMINISTRATIVE TRIBUNAL which forms

o " .
J ro . ’

Annex 2__ to thi_s :Report. | |

L T v

10, "+ Second . Session _of_the ‘I-'Libunal; The Tribunal listed two. appeals filed

by Messrs Azim -Eldin Sadek and Amin Sabry of the General Secretar_iat aginst

1":;
A

the Administrative Secretary-General for hear,mg at its Second Session in Po%%

4

i

,;Louis,- Mauritius in July 1976 in.conformity with.its Rnlgs _of ..I?ro_ced,ure, ‘which

stip}.l—lates that the Tribunal shall sit wherever the Council of Ministers meets

in Ordinary Sessions and at the end of each Ordinarj;rm Session of ‘the Council of

Ministers. The Tribunal was only able to meet in brief session and therefore

l
]

unable to hear the cases l1sted on its Agenda owing to ‘a number of techpical

and other factors. Wlth the heavy load of work connected wiﬁ the Twenty~-

Seventh Ordinary Session of the Cbuncil of Mnisters and the Thirteenth Assembly

.of Heads of State and Government which stretched to  the maximum the fa0111t1es

available in Port Louis, Mauntius, the General Secretar,lat was unable to provide
PR L2 s, ' . | a4

the necessary technical and other facilities subsequentl{r an’gl the ;

i

not therefore hold its Second Session in Mauritius It l:herefore d_"_
L j?d

PP

Journ the Second Sess1on, a new date and venue being determmed

With the Il.dmimstratwe Secretary—General The Report of the Proceedlngs are

contained‘ in Annex '3, . . | ' ; :
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~dl, The adjourned ,éeco‘rid Session of the "I'rib’ulnél has unfortunately not been
able to resumé owing fo fa\nu‘mber of ;ﬁ)ther pressing issues a;nci the Tribunal
flats not therefore been able to dispose of the two outsl:andi-.ngucases of
IM’/Lessrs. Azim Eldin Sadek and Amin Sabry. Mr. Amin Sabry has since withdrawn

fthat of Mr. Azim Eldin Sa_dek_,. '

PROPOSED AMENDMENT OF ARTICLES 7 & 9
OP THE RULES OF PROCEDURE.

12,  Article 7 and 9 of the. Trxbunal's RULES OF PROCEDURE stlpulate that the
"Theé Tribunal shall sit whe'rever. the Gouncil’ of Ministers meets in Ordinary
Sessions” and t"i'la:t‘ "The ’.i;.r-ibunal shall -rﬁeet twice a 5I(_ear at t'he- er}d‘ of each
C)rdinar,-y _S.'ess'i:lon of the Council .o'f Ministers p'rovided that the sessions shall
n'ot‘be ‘-‘ﬁel‘c-i if in the -Gpi'niOn of the President there ar.e' no cases on the list
whlch would Justlfy the holding of a Sessmn". Articie 1 of fhe‘ Rules of Proce~-
dure !clearly undersco*es the essence for the Tribunal's meetmgs belng held
wherever the Ooun_'c’i!,; of Ministers meets in Ora-inary Sess_i’ons_. siﬁce it is
expected that Judges of the Tr1buna1 should be members. of th(;1r respectwe
dél‘egations. While the Tribunal does not envisage a;nyl d1ff1cu1t1es-, te_c:hnlcal

. 0‘1;..o¥helrv;i‘s_.e in convenir;g at thé end, of the -‘Ordinr?\ry‘ (Budgetary) Se;rs'i'iohs of
the C_c__,)unciii of ,,Mini;ster;s,“}i.; w'_c‘)\fi"l':cﬁi nonetheless 'f"a"c%'e a number of technical ‘
and other _pr.bblems during (rdinary Sessions of the. Council of Ministers pre-

ceding - Assemblies of Heads of State and Government especially as the heavy

; ]

load of work compels such ordinary sessions to centinue until the day of the

the Ordmary Sessmn of the Councll oi Mmnisters preceding the Summlt because-.

¥
¥
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of a number of factors which cannot: be overcome g-i.venf' our opefrational cit=

cumstances,

to meet after the Assembly of Heads of State and Gove

so would contravene Articles 7 and 9 of its Rules Of I

13,  In the light of the technical and other difficultie
Ordinary Sessions preceding the Heads of State and Go

Secretariat is of the v1ew that it "can only provide the :

At the same time it would not be legally‘

I

vernment,

tenable for the Tribunal
|
rnment since its doing

1,

rocedure.,

5 encountered during

the: General

recessary technical and

other facnlitles requ1red by the Tr1buna1 after the Asserrrbly of Heads of State and

Governrmnt had adJourned‘. Alternat-wely, the Tribunal

i.e. in the I-Ieadclquarters of the General Secretariat in‘Addis Ababa in Extra-

. ,
ordinary Session.

year as envisaged i;ri Articfé '9: of the Rules of Procedur

\
icould meet -elsewhere.;

g
i

By this alternative, the Tribunal shall still meet twice a

2, one at the end of the

Ordina'_r'y‘ (Budgetary) Session and the other either at 't'h]!_'e end of the Assembly of

Beads of State and Government wherever it Mmeets in

the Headquarters of the General Secretariat in an Extraordinary Session,

\ |
idea of convening the Tribunal in an Extracrdinary Se |
oee |
Qrdinary Session of the Assembly of Heads of State arlf

- additional financial impli‘céa_trig‘)n's ‘and may- tend to defeat

| i
dinary Sessions or at

Thie

ssion as well as after the

d Government may have

the objective and purpose
\

‘of ‘Art_icl’e 1 which provides that each Member State "Shall designate from amonyg

Members of its Deledation, a gualified Member to the

office of Judge on the

Ad_Hoc Administrative Tribunal ",

14.. Article 7 of the Statute of the Ad Hoc Administra

CM/99/Rev.2 -~ empowers the President of the Tribunal

Sessions in addition to the two sessions prescribed in.
r

Procedure - Document CM/l?O/Rev. in the light of

-dures of the Tribunal, in particular having regard to tt

rs

and the time such processing -éntails, it is not consid

tive Tribunal - Document

to convene Extraordinary

Article 9 of the Rules of

the operational proce-

1e progessing of Appealq

-

ered _'that there is need



Fe | .-OM//783{XXVILI)
, Page 9

for more than two ,sessioﬁs of the Tribunal in any one year in addition tc an
Extraordinary Session. There should, however, be enough cases. for two
sessions, one to be held at the end of the Ordinary (Budgetary) Session of
the Council of Ministers and one in an Extraordinary Session in the Head-
qﬁarters- ‘or at rthc,?' end of the Assembly of Heads of State and Government,

15. ' The General Secretariat favours the proposél for two meetings of the.

Tribunal i.e. one at the end of the.Ordinary (Budgetary) Session of the Council

of Mmistersl and the cother at the end of the Assembly of Heads of State and

Government, This will enable the General Secretariat to provide:-

(a)" adéquate technical* and other sarvicing 'facili’ties and

{b) enable the Administ;:aﬁ(re SeCretary—Gene'rél or his dul;} -appoi_nted
Representative to be present throughout the proqeedings-'of the “
Tribunal.

Thisv proposal, while accommodating and _sa‘tisfy'ing the p'rincipl:e in Article

.9 of the Rules of Procedure that each Member State shall designal:é a Judge

fro;n among 1ts Delegation simultaneously, provides for two se.ssions of the

Tri,buﬁal. Noneéheleés, m-rhere in the Opinion. of the President thé number of

.case-s on the liét justifies thg cdn-vening of an Extraord_i'r.lary Session, the

President should continue to exercise the authority vested in him by Article

7 (i1} of the Statute of the Ad Hoc Administrative Tribunal - Document CM/99/
Rev.2.

16. The proposals of the General Secretariat which have been formulated

after due consideration of the various technical and other aspects of .the\

I . o '
Tribunal's operations including servicing personnel, have been fully discussed
with the President and the Member/Judges of the Ad Hoc Administrative Tribunal
who have indicated their support for the proposal.ls. Should tile Coﬁncil of

Ministers also accept the proposals; Artice 7 ‘and 9 of ther RULES OF PROCE-

DURE CF THE AD HOC ADMINISTRATIVE TRIBUNAL should be amended as follows:-
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© “Article 7:

The Tribunal shall sit wherever the Council of Ministers meets in

" (xdinary (Budgdetary) Sessions".

"Article 9:

The Tribunal shall meet twice a year either at the end of each
" R - . . - ‘ : .
Qrdinary (Budgetary) Session of the Council of Ministers or at
i PR
the end of the Ordinary Session of the Assembly of Heads of

State and Government provided that the sessions shall not be

held if in the opinion of the President there aref no cases on

the list which would justify the holding of a seksion”.

NOMINATION OF MEMBER STATES FOR THE AD HQC
ADMINISTRATIVE TRIBUNAL

. !
17. Since February 1975, the three Member States of ALGERIA, BURUNDI and

BOTSWANA have constituted .the Ad Hoc Administrative %]:ribunél. In conformity
with the pi‘ovisiox}s, of Article 1 of the Tri‘bunalt's. Rules‘ of _Pr.oced'u're, the
Council of Ministers shall each ﬂ?eér no ginate three meﬁvber statis_zs alphabeti-
cally one of which, drawn by ballot, shall be replaced at the er‘l.d of the year
provided that no Member State shall be a Member of tihe i‘ribunal for more
than three years, Against this background, .the Cou,nof,i'l of Ministers m“eeting
.in its Twenty~-Eighth Ordinéry Session should nominaté the three Member States
_ who should constitute the Ad Hoc Administrative Tribt’m‘al for the ensuing vear.
The three out-going, Member States which constituted the Ad Hoc Administrative
Tribunal were noin}nated alphabetically; with the adni?ssion; of Angola i;uto
the Organization and- with the former Republi_c of'Dahoan;ey renamed the Republic
|

of Benin, a new situation had arisen.considering the -alphabetical sequence in

which the Member States were nominated. This, in the view of the Secretariat,

R

should be brought to the attention of the Council of h/finisteré to ensure that
.
|
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this aspect of the matter is taken into consideration when the Council is seized

with the question of nominations for the Ad Hoc Administrative Tribunal,

GENERAL OBSERVATIONS

18, The Administrative Secretary-General is indeed grateful to the Member
States which qonstituted the Tribunal and in particular wishes to express

his profound gratitude to the President and Member/Judges of the Tribunal

for their co-operation and for their endeavours to dispose of the delicate
matters brought before them without fear, #vour and devoid of pre-conceptions,

They performed their duties impartially within the confines of natural justice

and fairness.
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" 'PIRST ORDINARY SESSION

MINUTES OF TEE CONSTITUENT MEETING OF

THE OAU AD FOC ADMINISTRATTIVE TRIBUNAL
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MINUmbS OF THE_ CONSTITUENT MEET ING OF “THE -
OAU AD hOG ADMIWISfRﬁTIVE PRIBUNAL
' HbLD AT THE GENERAL SECRETARTAT

ADDIS ABABA ON 307E JUNs & 18T JULYfl975

. e _..T.'."'. ’ oo
- .'“.\_ P X .:..,..‘4\ A

PRESENT: THE HONOURABLE A, MDGWE _
'“MiNISTﬁR OF ﬂORﬁIGN AFEAI?S BOTSNANA

- THE AG. ADNINISTRALIVL SMCRETARY—GENERAL
MR KAMAWDA ”A LAIANDA, 05U ~ .. '

H.E. MR. JUSTIGE MABUSHI . : . . A
PRESIDENT O“ THE GOURT OF APPEML BUJUMBURA I

.MR, JULILN M. NGANUNU, | "-; D e
DEPUTY ATTORNEY GENERAL, BOTSWANA S

H.E. 4BDELAZIZ BEN H.SSINE, PR $_$~
EDGERIAN AUBLSSADOR 70 THE SUDAN 4ND EIMIOPIL

-~

MR, PAUL 4. LRYEE, L
HELD OF IDMINIbTRATION OAU ~'
MR. Ci O ECBUVIKE B
CﬁILF TEGAL ADVISER OfU |

MR. BAPA DfOUFi | o :
CHIEF OF CABINET, 04U 1544 Lt T
PRELIMINARY DISCUSSIONS WITH THE I8 hDMINISTRTTIVE

3 bhORETARYHG qERAL

The Members of the .Ad Hdc Tribuhai;wéﬁe.firsﬁdreéeiVed at

1600 hours by the .Ag. !dﬁinistrative SecretarynGeneral,'Mr.s
Kamanda Wa Kamanda, in.his offlce, who welocmed them to=ther.
General Secretarlat on behdlf of the Admlnlstratlve Secretary—
General, then -away from Addig 4Lbaba on pffidial; Missiode ¥
He stated that the Gonergl uccretarlat wag'unawgre of the
Tribunal's “arrival in Addlo Lbzba as it had not received

any comaunication to that effect.. .
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[

The Mlnlster of. nonelgn Lffalrs ef Botewmna thOJ
of the 24th- Ord1nary Ses31on of the Gounc1l of
Algeria, Botswana end Burundl A constltute the
Tribunal statlng Botswana Was assumed the Pre51
pending the’ rGSlbnutlon of -the other membe s byl

He noted that there was some .confusi

n | recalled the decisicon
Ministers designating
Ld Hoe Adninistrative
dency provis}enel}y
Fthe'respeefi%e -
countries, ori- which was not.
. unexpected, the meeting belnv the flrst of its
trative Tribunal. Referring- to the- Rules of" Pﬂ
that it wae nob-ckéar- whether the Secretary -and
of the Tribunal's Secretariat should have been app01nted 1mmed13tely,

the Ad Hoc Administrative Trlbunal was, set up oy thereafter througn N

ind of the Adminis~—
cedure,_he observed

i
ki
0

the permanent staff

which the President could have corresponded Te algo referred to

3

the discussions he had w1ch the Administrative ecretary—General
while in Rabat following which he 1nformed the
by telegram that the Trlbunal would cohvene in

and 28th June 1975.

General Secretarlat
Addls Ababa on 27th

{-‘~

Zy .
that there had bW¥en some confusion;'sfated tha
Secretariat was first of all unaware of tHhé de
Provisional Chairman and also of the dlScu551o

I

The Ag. Administrative éeereteryeGeﬁera ,‘whiie regretting

1

the General
g gnetlbn of 2
g neld Wlth the

Administrative Secretary-General in Rabat ?ddl?g that the Secretary-
General had to proceed to Lome from Rabat on m1é810n and then to

Lourenco Margues after a day's stop- over in. Addls “Ababa.
stated that the telex referred to was never Te#
C etary of the

" 'He further
ived in the General

Secretariat. As regards the de51gnatlon of Be:
Tribunal, he pointed out that it was up tq_the ;dmlnlstratlve
Secretary-General himself to appoint one. -

DECISICN.:-

[

ELECT IT8 oWl PBESIDENT v
THE RULIS OF PROGEDURB AND
PROGRAMME OF WORK

a7

Lt ‘ml L

FORMAL MEETING OF:- THE AD HDC T?IEUNAL 1

3,
Building

« .'—'

“'The Trlbunel then moved 1nto the Cerem
AT to contlnue 1ts bu31ness w1th the:

~IT: WAG A GREED: THA; THE TRIEUFAL SHOULBﬂMBWL,
ACCORDANCE WITH . < -
DFCIDE ax ITS R

cnial: Room 1n‘

Mlnlster of Forelgn
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Affalrs of Botswana in the Chair. After a Brief introduction
durlng whloh he stated that’ -although :the.. Trlbunal had met at a

short notice, this was an indication of, the serlousness Wlth
which the Member States viewed the, work of the Trlbunal Wthh B 42
vital. He noted also that the General Secretarlat was made up

of Internatlonﬂl 0ivil Servants and there—was the need for the
Staff Rules and Regulations to be mutually respeoted by the top
hlerarcny asg well as by the 0ivil Servants; at the same time 1t
Was necegsary. for the Administirative Seoretary—General to maintain
d1301p11ne and for these reasoas ObGCthlty was essentlal He
stated that there should ‘be no recriminations and dsked the Members

- of the. Trlbunal o) famllla rise. themselves with the Staff Rules
, and. Regulatlons ‘and ‘other "Codes of d1s01p11ne etca. to enable ‘them

- I

- CRTYY out their functlons effeotlvely and properlyo

4da The Ag. Administrative Seoretary—General whlle formally
: Welcomlng the Members of the Tribunel, referred to Artlcle 10’

mr-_of the, Rules of Procedure stipulating the notlce requlred of

“_'Jconvenlng ses51ons of “thé Tribunal and: of preparatlon of the

aProv1s1onal Agénda. He alsd dbserved that the Tribunal should
be seen ag an ingbrument-designed to protect the interests of the
0ivil Servents as well as those of the Organization itself. He
. pointed out thet the question of recriminations should not arise.

3
i

“'ELEGTEON:OFlPRESJDENT

.\_J

5 s In the light of A rtlcle 3 of the Rules of Procedure,

DOCument CM/170/Rev 2; the Tribunal proceeded to elect from its
number of President. The Representative of Burundi proposed for
electiOn_as,Eresident_the Representative of Botswana.

o P -_._“_ﬂ__-_"_.‘__ —at ’. . . , .,A [“N e

DEdISION: THE TRIBUNAL DEOIDED THLT MR JULIAN M.
Y NGANUNU"‘DEPUTY ALTORNEY GBN RAL oF BDTSUﬂN&

e BE “PHE PRESIDENT. .
- i ’ R l \

qu GEILD A ’_L|' L

LI -
Bt

"6, ~ The Pre31dent then-assumed nid-fundtions ‘and having
thanked the other members of the Tribunal for the honour done to



Wl -

[

I

him and’ to his oountry outllned the f’ollow.lnd Agend.“'" “the

Trlbunal's oon31deratlon°

C1) MO T s h

J— .S o €-= R I : A
e Procedure an Organlzatlon of Vork.
‘x“b& Des1gnatlon of’Seoretary and‘Personne (Be

for the work of the Ad Hoo Tribunal

‘,,DEoiSION} THE TRIBUNAL DECIDED TO PROCEED
' AGENDA AS PROPOSED BY ' THE PRESIDHQT

T. As regards Procedure and Organlzatlon of Work J'Ageﬁda .
Ttem (a) — .the Board noted that Artlcles 6, 11, 122 7 of the Rules-
of Procedure in Document CM/lTQ/Rev 2 clearly defloed the procedures
and the methodology to be followed in all cages and |commended them-
to be observed-meticulously. '
Q@g;g;gg: THE TRIBUNAL DWCLDED THAT" BASIC|DOCUMENTS SUCH
. A8 STAFF RULES AND REGULATIONS, THE OAU ‘CHARTER,
Tl o _RULES OF PROCEDURE FOR THE AD HI$ ADMINISTRATIVE
' .- . :TRIBUNAL ETC. BE PROVIDED FOR- IT% MEMBERS I
; . . FRENCH END ENGIISH o R

IT K180 DECTIDED THAT DOSSTERS OF| CASES O WHICH
THE TRIBUNAL WOULD BE REQUIRED TC ADJUDICATE
'SHOULD BRE' FORWARDED BY THE SECREFTARY TN GOOD
c . TIME TO AFFORD THE PRESIDENT AND THE MEMBERS OF
oL JEWTHE TRIBUNAL Iy RﬁASO\ABLb O?POREUNITY FOR SERIOUS

e

|
W" g

8¢ The Trlbunal adgourned to reéume a% 10150_!
July to contlnue 1ts dellberatlons. On resumptlo

Y

the Trlbunal was prov1ded w1th the followlng ba81é documents.

ravl on lst,

of deliberations,

Cem

- i) Some 1mportan A&mrnlstratlve Documents —
ﬂD/Gﬁfﬁ/S‘- (xn Engllsh ﬁnlwﬂu,J
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.y

iny?j{ij?{ Rules of Procedure for the OIU Ad Hoe Admlnlsfratlve
° Trlbunal - Doc. CM/l?O/Rev.a - &n Engllsh and Frened

"o f%i) " ThHe Charter of therOEﬁ'(ianngLish and‘FreﬂeH);

iv)  Staff Rules and Reculatlons - CM/39/Rev 1 - hn
English ahd " Frencl'i)9 o

v) Conventlon on Prlv1le0es and Immunltles —-@n.Engllsh

Fy

o and Frencm,

I

The General Secretariat ?romised +to make available copies
m_of the- Headquarters. Agreement also..and that Document AD/GM/B/S
- wou*d be made avallable in French in .due- course.

DBSIGN&TION OF SECRETA?Y QF THE AD HOC ADMINISTRATIV“
‘ TRIBUNAL uﬂD EERSONNEL NECESSARY FOR 178 UORK — AGENDA

TPEM. (-_B) :

9. " The Pre51dent of the Trlbunal referred 6 Article 5 of
the Rules of Procedure — Doc, ‘GM/170/Rev. 2 - stipulating that
the Admlnlstratlve Secretary—General shall place at the dlspesal
of “End" TEBORETE" Secretary ‘afd staff Hnd observed that the Ag.
’FAdmlnlstratlve Secretary—General had earller 1nd;oated that he.;
“yould” nomlnate 2 prov131onal Secretary pendlng the arr1va1 .
of +the Seoretary—ueneral WhO would ' elther conflrm or de51gnate

a substantive Secretary. He then 1nV1ted the ﬂg “Administrative
.uecretary—General to_ make 2 nomlnatlon., The Ag. Admlnlstratlve
“Secretary—General then nomlnated Mr. Paul A. Aryee, Héad of
Administration of the Civas Secretary A4 1nter1m.

I@i:h“h As regards personnel necessary for the ;ork of the
Tribunal, the Generai Sebretarlat p01nted out, that during sittings
Interpreters would;be made avallable;eﬁpe01ally as it freuld be

oonvenlng at the end of Council, Sessmqns but con51dered that in
: f’l‘u’ iy " - n_ ' =



.lkthe notes belng taken by the’ Secretaryﬂhlmeelf'

”1te Rules of Procedure:

L=

,_Lbe ‘complied with in accordance. Wlth 1ts Rules of
(Doeument CM/l70/Rev 2) 1= -

mvmj(ﬁWﬂj)

| "o - Ammex T
N Page 6,
the light of - previouﬁ experience and’ considering
nature of” the Organigzation, it would, be advisabl

the number of serv101ng personnel such as~pre01s

gave conelderatlon to these. observatlons and to

Fi

DECISION:  THE TRIBUNAL DECIDED THAT:

s a)
BEING HELD IN CAMERA UNTLESS THE NA

ITS MEETINGS SHOULD. BE HELD T THE

the pelitical
e to restrict

writers;

The Tribunal

the nature of

OPEN AS AGATNST
TURE OF THE CASE,

I.E. ITS SENSITIVITY BEFQRE THE TRIBUNAL REQUIRED

. TQ BE DEALT WITH. IN GAMPRA

.............

%) ~-THE SECHETARY OF TﬂE TRIEUNAL SHOU
FOR PERSONNEL AND'OTHER ARRANGEMEN

OF THE GASE EEFORE THE TRIEUNAT,
ui@@,@mdenmmrmﬁﬁ%émmrag

. DECTSIGH BbAOHED AT THE 24TF ORDIN
CONCIL OF MINISTERS HELD IN iDDIu

PR

D ASSUMED ITS FUNCTIONS TN AGGOR

LD BE RESPONSTBLE
IS I THE LIGHT

INTORMED OF THE
THE FACT THAT IT
DANCE WITH THE

LRY SESSIGN OF THE
AB?:LBA.

£

4
H

sBOgEED GPQRATIONALLPROQEDURES 10 BE oeggrvrn‘rr THEET&IBUNAL
1Le- The Trlbunel noted 1nter ella the follown

".' _.:-.

e TR

ng procedures to
Procedure '

ejJ Written answer eguld be obtained from both sides i.e.
~ the Applicantvand the Respondent.,
b} o The Admlnlstretlve Secretary~General as Respondent
R could be represented by . Counsel '
! e) The Anﬁellant could also be heard

,.1-4\1-

arally if the
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a) The Secretaryuof the Tribunal should be responsible
fcr reﬂieterinU cagses and documents and for the pra-

puratlon of d0531ers etc. for the ‘Tribunal.
e) The procedures: . lﬁld down”ln the. BRules of Procedure
should 1n all cases be fully complled w1th. T e

Durlng the dlscu581on on the operatlonal procedures and
meuhodology the Tribunal recelved ‘a petltlon dated 1s%t. July from
Mr. Fyron Hove, a Staff Member of the General- Secretarlat _The Tri-'
bunal 4id nof- d;scuos hls petltlon but took #he v1ew that all petitions
and appeals to the Trlbunal must be submltted through the dhannels
and procedures laid down in the Rules of! Procedure (Doc,, CM/170/Rev. ).
Mr. Byron Hove's appeal dated lst. July was accordlnglj hdnded over to

the Interlm %ecretary by the Pre81dent

VENUE OF THE FIRST MERTING OF THE
AD HOO ADMIN IS TRATIVE TRIBUNAL

12. -;: The Tribunal then gave con31deratlon to the venue of 1ts

Flrst meetlng.; In accordance w1th‘Artlcle T of the Rules of Prooedure,
it was the concensus that . “the meetlng should be held 1n Kampala and
that any chcnge of venue would be in v1olat10n of that Artrcle ihlch
stlpulates Shat the Tribunal shall sit Wherever the ‘Council of . Mlnlsterm
meets in Ordlnary SeeSlons. ,.The Chairman recalled the de01slon of the
Président of Botswana regardlng hlq country = p081tlon ‘on the Kempsla
meeting Whlch had been offlclally made khown. to the Admlnlstratlve
Secretary~General and that “this would obv1ouely be a hlnderance to

his coming to Kampala. The - Trlbunal ‘obgerved that he ‘could come to
Kanpala at the end of the Ooun01l's meeting and that as Ghalrman he
would be attending the 51tt1ngs of‘the Tribural as a Judge and as a
Part-time OLU OfflClal, not as a Delegate of Botsw“na and was’ there—
fore entitled to enjoy the 1mmun1t1es’and ‘privileges conferred on

QAU high offiecials. The Ag. &dministrative Secretery—@enerﬁl ag

a way out ‘suggested that{Oﬂﬁ Laissex—Paeser-would be" isgued to all

the Judges of the Tribwnal,

DECISION: IT WAS DECIDED THAT THE VENUE.OF THE FIRST
MEETING OF THE AD HOC TRIBUNAT SHOULD BE IN KAHNPATA
T ACCORDANCE WITH ARTICIE 7 OF THE RULES OF
PROCEDURE. THE PRESIDENT UNDERTOOK TO PURSUE
THE SUGGESTIONS MADE BY THE TRIBUNAL ADDING THAT
HE WAS AS ANXIOUS AS EVERYBODY ELSE TO SEE THE
TRIBUNAL SETTLE DOWN TO SERIOUS BUSINESS.



{ﬁ’fvvwgﬁumm ... CM/ 783 (XMVIIY)
: R Anhex 1
':Page 8

NATURE OF THF MPFTINﬂ “HELD IN THE . ORNERAL SEG EWARIfT
OF TH? OAU In ADDIS ABSBA ot

oy

‘z," t,‘s_- :‘-'.‘ .t

13.. The mcetlng hcld in the Generail . qecretarl t 1t was- T
qgrecd could not he. negarded as a mee tlng of tHe: T?Jbuna]
since- the Trlbunal in accordance with:Articie #yCouLdrenly

sit wherever the Council. .of Ministers convened. The Trlbunal
unanimously agreed to this obsePVatlon.

DECISION: . IT° WAS AGREED THAT THE MEETING'IN ADDIS -
.o ABABA SHOULD BE REGARDED AS A CONSTITUENT
MERTING OF THEy TRIBUNAL- AND NOT A8 ITS v T

PIRST. Cy o

' OONOLUDING RFMARKS

B cE

. k ’ N 1']"" ':.F\ 7 ..
14, The Pregident in his concludlng remqvk% vhealed that the .

Secretariat should besr in mind the need to désignate a subshan—~ . -

tive Becretary of a high caljibre, competence npd in a positidn’

to talk and discuss lssuks- with- thé Administrative, Secretsry-—
General.,. He observed that .the Admlnlstratlve Secratany~General
-would nﬂvc the pogsibility of changing “the ‘Seerohary: from time to
time but it might be necesaary to let one Secretary carry on for
-sometime -in view of . _the need to acnusint, membhre ‘with nroceﬂural
details of the Tribunal, ' If reply, :the Ag, A ministrative- G
Secretary-Geheral stre%sed that the Tact thatithe General:
Secretariat has nominAatéd a high Off¥eisl In- he 0ﬁn901ty of
Head of Administrationiof the. QAU, wes indicative of th&“gohzi-:
dersble- importanse it attached 6 the work® of | whe Tribunal, He.
added that thc Hcad of AdminiEtration was fa
Organizations's Staff Rules and Repulatlon%, its operatibhs and
was experienced in Adoeumentation DPOC@GHPGS. He reiterated the
view that.the Tribunal should be seen as an’ ingtrument, desigred -
to wrotccf the interessts of the .Organization |as wel] as of the
Civil Bervants and. pledged the General Secre 1P1Qt s co- ober9~,u’
tion’ towards .its succesan1 operqtlon e

O i e

The Preqldent 1ndlcated that -on hls o,n,bcha]f and on
behsl? of his colléag ha was pleased w1t ‘the "co<operation
extended at 'all: 1evels. ) B

X

The. constltuent meetlng of the Trlbunaw'déhe to, an end

at.12:30 p.m.

miliar. with the.. -» 77
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REFORT OF TIEE FIRST SESSION OF THE AD HOC

ADMINISTRATIVE TRIBUNAL OF THE OAU HELD IN
THE CONFERENCE ROCM OF BUILDING "B" OF THE
GENERAL SECRETARIAT FROM 9 — 11 MARCH 1976,




ADMT/2(IT)

Rgport of the First SO sion of 1he Ad—Hoec Administrative Tribunal -

PAAN

Of the Orgaalzatlon of Afrlcan Unlty L

e

R e S i " o

Held in the Conference nonm of Bulld1n5;

l'P”

of the Gener;l Becretarlat fromf9 — 11 March 121@

v

o - . o r - (i"z"
" Present: ’ ' Honourable Julldn M. Nganunu

. . .A,.‘ 1]
Sp R et B s SR,

Pres;dent, Ad—Hoc Admlnlvtratlve Tleunal
' of the OAU and Deputy Attorney—henulel

oi botbwana

-;_ . Jusuloe Gharles Fzbushi. Lol g
. nIeumer/Judge, Ad-Hoc Administrative. ’I'r:buna.l

. .of Zhe OAU..and Pregident of .‘the Cour®t of.&ppeal

_ﬂmof?Bujumbmrgﬁu..ﬁ -7 o

-

vt . UL sugiy Extelleney sbdélaziz Beu Hissing
N Lt Mbinber/Fudes, 4d—Hoo dmimistrative’
Tribuaal of the 0&U end Algeri%n ﬁ$uas;;dor
: Extradtdindry end Plenipotentiary to ﬁthinpiéa

A0~ sphd the Sudans G e e

'.JMT.LPéﬂl'Aa~AE§ée I
W e Ee el L ”'InteriﬁiSééfé%éfy'offthe Moo Administrative
S .TriBunal -of' the ‘OAU and Head of Administration

‘and Financé Dépertment of thé 0LV
In Attendarce-f ‘Mr. Byron Ri ‘Hove  {Zppellant)’
R : ‘Statutory Staffy OAU Generdl- Seoretariaty
Addis Ababa - - - I

M. “Eshmael B Mlambo (Appellant)
U L P btaﬁatory Staff, COAL Permandnt Delegaulon, Geneva

1

hls uxoellency Mr. ullllam Etekl uooumoua,

b}

o : Adw1313urat1ve Secretary-General of .*he OAU(Respondent)
N PTG S A L
b i SR PRI N



Openlng Statenentfof the Pres1&ent

" L -t
o s
T
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Page 2

e

. Ad—Foe Admlnlstratlve

Trlbunal ' Agende f%em l(e)

The Pres1dent ueolexeﬂ_the :Segslon. open &

on 9th March 1976 and aermly Welcomed the Member

First Bubstastive. Begsdoxn oﬁuthe iAd-Hoe Administ

the OAT: -Inchidrapening Ftatement he. sXpressed
at long last, the Tribunal had! been able to comme
to it and while he indicated that -the Tribunal 4
ggions for speeches, he referred to. the. Tribunal]
ingtrument 1n the admlnﬂstratlve orgenlzatlon of
TLOAU belng composed of, lnternaﬁlonal Givil Servan
" other hlgh callhre staff, it Wae*pot unliksly th
exist on a number of 1¢euﬂs. He then p01nted ou
Judges’ of “the Trlbun 1 had no' pre—conceptlons in
duties =nd wnuld fhereiore act 1mpart1a11y.
“the Tribunal Was not 2 Court to'chastlse ENyoRe

g help settle dlsputes ‘and dlfferences with twe

(2)

Té ensvre that the Seeretarlat_ls pr

group of men Well oréanl sed under +h
“the - Adnlnlstratlve Secretary—ueneral

functloas entrusted to 1t.

o s
%

To ensure %nat w1th1n the Organlzatl

()

e

#Jébouﬁ 10.40 a.m.
/Judges to the
ratiﬁé&ﬂ&iﬁ%nal of
hig henpiness that

nce the work entrusted
id no% provide occa—
g8 an important

the OAU adding that
te, prolegsionals and
at differences would

t that the Members/

the approach to their

He zlsc pointed out that

wt i+4 vould endeavour

objectives vizm:

ovided with &

leaderghip of
to discharge the

on Whlle there
o8

ere 01v11 servants 1oyal and obedlen

o Lt; leadershlp,

”’there sheuld also prevall Juetlce and fairness in the

adminigtration of the Organlzatlon.

Ze

He eXpressed confidencé, in conelusion, that the HMembers/Judges

‘of “the Tribinal would give 6%~ their best in acHieving the objectives;

he also expressed .the Fenwine. hope* that the SesJ
- .and would‘in.ite.owni%Eymhelp'in'fdrtﬁerihg the
of the Organization,

Administrative Secretary-Uenerel to take the fle

ion would be fruistful

aims and objectives

, The Pregident of the Tribunal then invited the

AT
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Opening Statement .of .the Adminisirative Secretary--General ~
Agenda Ttem 1(v)

3« - _.The Administrative Seqretary—General welcomed the Pr631dent
and Members/Judées of the erbunal and said that he was naﬁpy that
te Tleunal h&d met au -long last-after a number of de7aJs ccused
by numerous OfflClal noeulngs and aemands which did not permlt ﬁhe
Trlbunal to meet earlier. He Qenled any allegations that he d}d

hot wan% the Trlbungl’to convepegkon.thg contrary he,ﬁas-p£§paf¢a

1o contribu%e éo its suécessuand to- extend his iulles#ﬂcooperétibn
for itm. IUnﬁing. He expressed cOnfideﬁfe'thgt the TTibuﬁal would

be 1mpart1al and ‘that the Members/Judges Wil bear in hlqd the need
for aCCnrdlng protecnlon to the- leadershlp cf the ngaulzatlon and

' for establishirg’ ﬂuthorltyu The Admlnlstratlve SeoretaAy—General
pointed éut that 1t would-not be in“the 1nterest of *the Organlzatlon
for the Tribunal, Whlch vas meeting for the first tlme, to create a
#ituation 1n ¥hich. 3taff Members WOuld féel that: there wWas no autho—

'rlty addlng that any 1mpxesslon given that  a . vacuum exlsted Would
undermlne authority, " ‘ -7 :
b ISR

AdoPtlon of the {genda --Aéenda Item 2

PR . f-

Vi The Trlbunal consldered the Provmglonal Agenda ¢n Document
AuHT/lfI Revs1 ‘which hud earller been c;rcularlzed. R
’ DECIDION. THE ERIBUNAL TECIDED 'TO ADOPT A3 ITS AﬂbNDA )
| ~FOR THY FTRST. SESSION DOCUMENT ADNiyl/(I)ﬂev 1
) W THS UHDEhSTﬂJDIVG THAT OTHER HHTTBRS COULD
:B.I_n RATSED. -

A copy of the Agen&a es adopted 1s annexéd hereton

Adoptlon of the Alﬂufes of -the Constltuent Meeting .
Agenda Ttem 4 Document ADUT/2. : y "

5e The Minutes havfhg been’ clrculated 10 the PTeSﬂaent and

Hembers/Judges of the Tribunal Well in advance Were Qdooted Wlthout

amendments. .

DECISION. THE TRIBUNAL DECIDED TOJADOPT THE REPORT CONTAINED
IN DOCUMENT Abmmyz 4s REFLmeING & CORRECT REGORD‘

. ;OF THE CONSTITUENT MEEQTNG H®LD IF ADDIS ABABA

w . .' i d 3:"
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Matters arising from the hlnutes of the Conﬂtltuent Meetlﬂb
‘Held in Addis Ababa - ‘Afenda' Ttem 53 Documeln‘t AD‘VT/2 '

i ):.

2. . ., 'The Tribunal hoted that there Were no matteﬁs arlSIH5 from

the Mlnutes of the Constltuent Heetlnﬂ as ‘the relevant and pertlncnu

N n*a--

R.. Hove Staff
Member, General SecretarlatifAddls Ababa’ (Agpellant)

- Gon51derat10n of the Apneal in case of Byro‘

Veruus i A

William Bteki Mboumouai_Admﬂqlstratlve Secretery-General{ Respondent) ~
Angnda Item 6(_) — Document ADMT/B % A

.

73 o The Trlbunal 1nv1ted the A@pellant,tByrdn R."Hd%gé"tbﬁstéte his caso.
Hav1ng welcomed the opportunity, -he ‘asked that ooplsé df‘éoffesﬁondence
between the Secretary, tke President of the Trlbunal and tho Admlrlstra-

_wtlve Secretary@General bg.madedavallable $0 him smnwn in hlﬂ oplnlon they.

weré. relevant documents and. pertinent to submissions he was g01nb to make.

The Tribunal contended that documents having relevetite to his dzse and
which should have bearlng on any SUDHISSlonS Were those made available.

If his reguest concerned oorresnonaeﬁdé betWeen the| Secretariat of the

Tribunal and the Admlnlstratlve Secretary—General buarlng on- consuTtatlone
for convening the Erlbunal, then tLls could not be aqe avallable to him
since such type of correspondence noed not be clrcL arlsed, belnr irele-
vant ‘to be substance of the Appeal. The Appeilant then proceeaed to draw
the Tribunal's attention to a number of procedural {mpses within the
framework of the kules of Procedure and the Statute of the Tlevaal.

No.able among the- procedural- 1ssues TEised by him- wero that

{(a) The Adm:.n:.stratlve Secre'bar;z—Geno.I'al s._zl.'ixswbr Lwas not

"recelﬁéd by the Secketury within- the .g pula%ed period

of 30 days reqblred in A*tlcle 12... ST Lot T

(B)- The Answer of.the Administrativd. Secretary—General o
his Appeal was not transmitted 1mmedlat 1y to h;m as"
required by the" Article 12 of the Ruleu lo2- Prédedure
Documen, CM/l’{O/Re Va2 S

_IJ(C) The thirty dayn 11“1t in Artlcle 12 of ihe Rules of Pro--
cedure ~ Document CHM/170/Rev.2 — should be reckendd from the

date he filed his Appeal with the Secretary of the Tribunal.
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AR regards the procedural lapsss alleged by the Appellant in (a) and
(B), ke contended .that as the Appellant, he should be placed on equal
footidg witisthe .Administrative .Sacretary-General as'Respopdbnt in
“that.both the Appellant and the 'Respondent should be brought within
" the provisions of the Rulen of Procedure and the Statute of the
~Tribunal without exception.:
'8, | The Tribunal “took note of the procedural issuss'raisbd by the
' jppéiién%taﬁd Wﬁiib’rééégnizing the need to abide by thé iéfter of
“ths Rules of Procedure and the provisions of'the'Statu%F,4it'reoueated
thﬂ Appellant 40 doal with the subsﬁalco of ‘his case adducing any
addltlonal arguments, lagal or otherwlso in substantlamlon of hig

'appeal. It wase of the ‘view that *he 1psues wero Whethor =7

..(;) the actlon of the Adnlnlstratlvo Secrotary—General
‘was.one that wes reviewable P
(ii) 'the Admlnlbtratlve Secretary-Ceneral had dlscretlonarJ
powers of +{ransfer and if he had, whether these had
- beéen abused
(iii) - .ther’» had beédn any breach of natural justice-as alleged,
and i
(iv) - the tr .sfer had been unjurious to the Appellant asg
alleged by him.
These. views should be amplified by the Appollant.

-9, ‘The Appellant coﬁfendbd that viéwed:against the baékgfound of
abused hig diséretldnary poOWers as he ‘did not take‘hls~quallflcatlons
intsé consideration in transferring bim to the Cultural Sectlon. lie
calléd AMBASSADOR M.’ DIAPRA, Director “of the BEducational, Cultufal,
Scientific and Health Départment z3 a withess, a reguest which wes
granted-by- the Yribunal as it had no.objection. AMBASSADCR DIARRA, in
giv;ng*évidenceg»objeotéd to his being-referredito as a witness stating
that-he was giving evidence in his' capacity-as a Direntor of, the Depart-
ment. +In hisg evidence, AMBASSADONW: DIALRA stated he .received a memora-

- ndum indicating: that-the.Appellant had been itransferrsd from. the Informa-
.tlexn Divigion to the. Cultural Section but he was-not ma@d}aware of the
-#ircumstances.surrounding the transfer.... He knew there were vacancies in
the:Bdueational; :Cultural, .Scientifie and- Eealth Deparﬁaent ef which he
is the Dires'tor to which the &sppellant was trancfsrred and he 4ried o

arouse the Appellant's interests in the cultural affairs schedule,
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swithout mgch successg“ Asked by *he Trlbunal to state{What i¥-his

- opinion should -bg the quallflcatlons of 2 Gultiral Affﬁiré*Officer,
AMBASSADOR DIALRA saWd in ropTy tnat the encumﬁent should have a
degree. in. Pollilcal Science, Hlsuory or the Artb with spec1al kinow-
ledge of cultural azfairs. AMBAMSADOR DIABPA Was asked_oy'the
:Admlnlntratlve Seczetary—General to 1nd1cate hcm mdny:spébiélists

, Were in his Depurtment, to this’ be sté%ed ithat ithere were Nedical
‘Doatbrs speclallzlng $n their varlous dbmains of compgtgpqggﬁphief
.nf the Educatlon Seotlon and his 1uned12tﬁ 3551s+ant*who,qﬁgld be
_con51dered speclalls s in their own &reas .6f o;eratlon. He .said
Vthere vas no cultura] exper n his aePartment, ~ AMEASSADOR DIARRA
1ndlcated'aié;.1n hig" evmdenue that he wan infdomed by, the Chief

of Cabindt that the transfer, was temporary and that the Ldministrative
Seorntary—General was con31dermn& grunsferrlng tha Appellant to oiher

~

dutleso

e i . )
10. The Administra’ive Secreta&yFGéhgrél, iz his observations,
~refeired to .a portlon of a memo 1rom the ASSJb,ant Secretary-General,
Bducation, Cultural, Scientific and Bealth Department dated 18th June

. addresged %o hin . (Secretary—General) retardlng the Appellant. He

indicated that he would place uae 1emo at the dlbposal of tho Tribu-
nal, if reqplred,_;lthough he Was of the view that th mamo would in
- no Way ohange anythlng. The' Appellan*‘agked Po a oopy of the memo
":c:tlng Arflcle 3 of the DlSClDllngry Codey  Refprénce CAB/GM/1/11 of
'“27th Apr1¢, 1973, as enaoylng the Organization|to.make ‘copies of

: reports avallabl° to staff membe;s. "He réfuted an alleged .statement

,‘_ made by the Adm:nlstratlve Secret ary-Géneral implying that he had

.refused to work under a man w1th s@condary educatlon..

1l . Barlier Mr. Eshmael ﬂ1amho, another Arpellant in & case pending
‘before- the- TlehnalLtook hls seat. by Hr. Hovn,: The Trlbunal having

. drawr.attention to the fact that it was meetln in camera and Ifr,

Mlambo  should u,EEGfOru not be presept 51nce hig’ case Would be heard
laten by ﬁhgﬁfrlbunal, mr. quﬁ_anyeﬂded'ﬁhat at no tlme had he been
86. informed of the closed sessiQnuand_ﬁhat_hé wante‘ W Mlambo to
assigt him in his c%se,‘.He then.réﬁgrféd 1o tho prubence of the Admini-

‘strative Secretary-General's bodyguaf@ and of pLe Chle; nf Cabinet in

LD
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the ronm as an 1nd1cat10n that the Tribunal was not meeting in prlvqte
segagion. IHe. was informed in reply Lbat the Trlbunal had earller declded
to hold the first.session in camera, a prerogatlve vested in 1t b, the
.Rules of Procedure Whlch could not be challenged. As re5ards the nre-—
sence of the Chief of Cablnet, the P"e51dent stated that on TQQLeau he
had.earller,permltted him to take notes for the Admln;stratlve Secretary—~
Generals ' the bodyguard was however asked toileave the room. Itﬁﬁ%u
explalned that the Hules of Brooedure permltted a Counsel, a. fLHCb‘OH
swhich Nr. ﬂlambo Wat nct known .to be exer0151ng but there Would be 10
obaeotlon,lf Ir. Hove made a reguest for a Secretary to asclst ilm. At
the Appollent’s reouest, the Tribunal agreed that Mrs. ATKA SHAO SUAT,
Stenographer/&ecretary of the General. Seoretarlat should take notes in
the Tribunal oa his behalf. Mr. lambo Was therefore obllged to leave
the roomto return.when his own appeal came to be heard., )
12; b The ”rlbunal then held a elosed ue581on, excluding the two partlee
to the dlspu¢e to_enable it conaider the need for making avallable the
memo of 18th June or otherwise of determining its relevance to tne Appeal.
Having con51de¢ed the facts of the matter and in partlcular the col,eats_
of the memorandum dated 18th June audressed to the Admlnlstratlve Secre=—
tary—General by the A351stant Secretary—General for - bducatlon, Cultural,
Sclentlflc and Health Department the Tribunal resumed 1ts 51tt1nb, the
two partles to the dispute having beea called in., It decided that the
momo dated 18th June, 1975, having, been wrltten after the transfer9 as
effected and conslderlng its corntents; was not relevant to the subgtance
of the Appeal aﬂd in congequence it need not be tendered in evidence or

used at mll.

.13; The Appellant resumed-his case and stated that during the recess

. the Aémlnlstrmt1ve Seoretary—General 1nd10ated to him that he was »re-—
pared to reV1ew his transfer and had even gent messages through other
pertles known to him 1ndlca$1ng hig 1ntent10n to review the transfer. lThe
Appellant stated-thatthis‘hed come to his notice for the first time and
that if he was aware of this, he would not kave brought the’ sult apalanst
tie Admlnlstratlve Secretary—Gwneral addlng that epart from hlS intention
Sf seelng Justlce ‘done and’ seeking a redross .of the smtuatlon, he had no

L JEE 20N

®thér motives. - The Admfnistrative: Secretaryhﬁeneral in reply et;ucd that

- wa . 4 -
a.\" . ,’ Pard
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durlné the rccess, he had a conversation withy the | Appellamt at.the
'latter s recuest in Wthh the Arpellant aske& to xnow if AMBASSADOR
DIARRA'% statement before the Tribunal that he (D arra) had earlier

been 1nf0rmed by the Chief of Cabinet that.the transfer. was temporory
and that he (Sec;gtary7Qeneral) naaenv1sagedntraEsfe¢r1ng~h1m atalin
- to other dufiéu Was.true.  The iduiristrative Seo etary-General -
.conflrmed tnrt it wag true and in fact,he had.contemplated: transferring
the Appellant to other dutles since he-had not-.shown inclination or
1nterest 1n cultural matters but in_his opinieny Ehls shouldnot -eifect
' the substance of the Appeal since agaln.this..would call for ‘the-exer—
) cise &f his admlnlstratlve prerogative being questioned. in:.the -Appeal.
He added on polnt of olarlflcatlon that in transferring the Appeliant
:'thera were no 1mpr0per motlves neilther was the -transfer .mads on» punitive
'ground 'onlthe cppt;gry ke was motivated by.the desire and concern to
fnsuTe the'émooth running of the Organization. The Appellant also .

relterated by vay of explanatlop that he submitted his-cdase to -the

Admlnlstratlve Becretary—General asking. to..be -transferred to-ether
dirtien in 11ne with hls quallflcuulOﬂS but.that he had:.no.intention

of challeﬂglnt the powers of transfer of the Secyetary-General.

14. . In reply to a question put to him by the T 1bunal as reéards
| Whether in the ligh% of -the conversation and of the dlsclosure, tbe
Tribunal would be correct to say that he wished, Io w1thdraw his case,
fhe Appellant answvred that he did not wikh %o pUess his case. Ip the
ligkt of this,. the Tribunal decided to summarlae the’ p051t10n as féllows
below. %@s summary. was approved by both partles ‘and they agreed "1th

the ;ribunal_that it.should form part of the record of the Trlbunal.

THE SUMMARY
THE APPELLANT HaVING HAD CCHVERSATION  WITH THE ADMII‘JIS"RA”IVE
'SECRETARY-GENERAL OF.THE WAGTER, ‘THE SUBJECT OF" DISCUSSION 4D

 UPON FURTHEK CONSIDERATICH OF THE MATTER TN THE TRIBUNAL, A

. .DECIDED TEAT HE NO -LONGER WISHES TO PURSUl "‘HE M_A‘I"I’“R A;.D T:ZERE~
FORE THE MATTER BEFORE THE TRIBUN-AL"IS WITH mum. e

By this, the ‘Tribunal disposed of the case of Byron R. Hove durlng.
its déliberatiohs™on 9th and 10th March, 1976 delivering Judgements
in the-.case Byrén ¥. Hove (Appcllant) versus hllllam Eteki: Mboumouze

(Respendént) —-Dosumén't ADHT/3'= as followsi—
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_THB:.AD. HOC: %BHHIsTRm:W TRTBUNAL"OF ‘THE OAfI MET" IN ACCOE-
~DABCE WITH- 176 R ERS-OF: PROCEDURE“LS’ EI»IBOIFIM)"IN DOC. CM/170/Rev.2
O OITEL. AHD-10TH  ARGE-1976 70" EXAMIFH THE"'A‘PPLICAPION SUBHITTED
_BY MR..HOVE ACAINST-THE DECTSION OF TRANSFER ¥ £DE BY THE ADIINI-
STRATIVE SECRETARY-GENERAL OF ‘THE OAU CONGERNIIIG rum Hovu.

AFPTER HAVING DECLARED A SISEION IN CAI*:EB.A ON ACCOUNT OF THE
NATURE OF THE CASE, THE 'JZ*I'BU; AL .AUTFOEIZ&.D UPON REQUEST CF
THE APPELLANT .P..ND IN CONFORNMITY WI’IH ARTICL.&. 19 PARAGRAPE 2

OF THE RULES OF PROCEDURE THE APPELI.AJ‘I‘ TO USE THE SE. :VICES OF
A GOUWSEL OF AIS CHOICE, THE AFPELLART EAVING ON HIS VOLITION
WITHDRAWY HIS APPEAL ‘THE ""R.LBUNAL TOOK I\TOTE OF THE ACT AND
DECIDI‘D TO. CLOSE ' TEE MA'I‘I’JR THUS THE TRIBUNAL DECIDED Ul-
ANIMOUSLY- IN ADDIS ABABA OI\ THIS IDAY OF' 1l‘I‘H M.AItCF 1976: -

-
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‘Gonsideration of-Appeal in caso Bsghmael E. ﬁlambo (Apbellant)

.. Statutory Staff versius William Bteki MboumJuaFiRespon&ent),

. Administrative'Secretary¥Generai‘—‘Agendéﬂltem_ﬁb) -- Document
; ADMT, .

15. :'The“Tfibunal resumed its”&éiiberations on 11 th Merch 1976 to
hear the case of Eshmael =, Mlambo veréus:ﬁilliam Eteki Mbovmoua. The
Triburial had earlier mendated its Presideﬁ% to mééf'ﬂr,‘ﬂlambo end
agcertaln from him whether he wanted to pﬁrsue'hié éppeal in view of

~ bis transfer: to the {Jeneva OfTice. The.Président thg?efore informed

_ the Tribunal that he had a neeting with Mr, Mlambd in the pregence of

and in the Office of the Secretary of the Tribunal during viich he
ascertained from him if he still wanted té pﬁrsué‘hié égsé. The President

also reported that while réferring 40 the cage of Ho?e in which the two

parties achieved a measure of reconciliztion, he assured Iixr. Ilambo that
he was free 10 pursue his cass. Mr. Mlambo, the Hregident revorted,
indicated that he was not go worried about the trgnsfer wiich he could
withdraw, but his main concern was abeut a meme from the Adninistrative
Secretary-General in which he was defamel; he was Imost anxious fo clear
his neme and unlesm the Administrative Secretary-Ceneral was prepared t» .
elther withdraw the memc or offer apolagies he WaJ not incilined to with-

draw his appeal.

16. The Tribunal having heard the report of the President desided to

proceed with the appeal in case Eshmael E. Hlambo lversus the Administrative

Seeretary~(eneral pointing out that the Tribunal wWwould achieve mpeed and
efficiency if the Appellant would get to the substanse of the matter, thus

avoiding prosedural wrangles and polemics. To speed up the Tribunal's
work, it was proposed thet:— 7

(a) The Appellant and Respondent should make slear and
ecomprehensive statements,
(b) a seriemsof gquestions be prepared by the President as
well as by Members/Judges of the Tribunal for answering
by the Appellant and the Kespondent,
(¢) the Appellant should get to the substance of the Lppeal
and at the same time substantiazte allegations or charges
made in the Appeal, ‘
(d) themafter the Tribunal could subsequently meei ii camera i.e.

in the absence of the parties to consider the verdict.
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17. . The Appellant havin; been summoned to aypear before ihe Tribunal
and having earlier given notice of his intention to be assisted by

Coungel, to which-the Tribunal had no. pkjectiony he proceecded to state

"his case azssisted by hig Cousmsel, Mr.. Byron R. Hove, . Staff{ lomber of

the General Seeretariats E-.sbated.that,althouﬁh he' was not contest—
ing fthe powers:o§ thedéd@inistrative Secretary-General iz respect of 1
trangfers, he,wesemost vnheypy with the .pay. the transfer was effected,

with the circumsianges surrounding the transfer and sinceii?d vas done

, Withodt:re@érd $o his grejifications and withowt, prior consvltations

with hig superiers:as _reguircd by elementary.rules.of .adminisiration.

The Administrative Secreiary-General haviné-reveréedﬁhic ieclsion after

,one year, durlng whloh the Aﬂpellant did. not perform any oificial duties,

the Appellant stated tnat re dld not want to press the gues tion of
tranSrel. He gowever conrcnded that _the Adwinistrative SuG"BJaIy“
Gen-ral 1n hlS caya01ty as 6 ﬂef Lificer of the Qrbanlzatlod had made

unfounaed alletatlons agalnst hlm in a memo the SeczetaIJHCeaeral
R P £ n -

addressed to the A551stant S TokR etary—General (Polltlcal)9 allevatlons

w P

of Wthh 1n hlS oplnlon GO stluuted acts:.of breach ¢f employment and

therefore wlthln the pdrv1ev of sriicle 2(b) of quumenr Cr/S 9/Lev:2.

.!-1

'He ﬂave notlce of 1ntentlon +o ca‘l the follnwlng Wltne¢S°Su_

Pyt R A S v T

11, -Dr. Peter U: Onu, A531otant Secretary-General Tor
Polltloal Afialrz S e PR ?’

2. Mr A N Chlmukrz Drectoer; Polltlcal Deoartﬂe;

kR Mr, A, L.Qﬂ Nyyaneque, Assistant Secretaryrﬁeneralw?or

Econonie, and Soolal Aifalrs.I T el

“hs regards the thlrd "1tnessg hav1ng reallzed that he was

Tl s

18, ©  The’ Appellant enumer a hed the alleéatlons made againg t him which

:_ ware based on (a) hls conforsatlon w1th Mr Papa Dlhuf, Culaf of Cabinet

‘\a

of the Admlnlstrdtlve Score ,rJ—General and (b) the contehﬁs of the

’1nter—o;floe memorandum —cdreseed to the 3331stant Sevretory—General

©in char X:) of Polltloal Af_alro by the Aamlnlstratlve Sec etary~0eneral.

LA

The detalla of the sald conversatlon were embodled 1n a ﬂenorandum sub-

:'sequentlj wrltten by tﬂe AJoellant and whlch formed an anex to hie

appeal. The Appellant allebed 1nter—a11a that he had been branded an
;h

. _. ,J__._ . S . - Pt N s
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Agent and that the Administrative Seeretary-General took his decision
following an audience he (+the Secretary-General) had with the former
President of ZANU in a Lusaka Hotel during which the 4ippellant was
gaid tc be a member of a rival Liberation Movement. This added to

the insinuations in‘jhe said memo =¥ the LscrstanL SecretarynGeneral
(Political Affairs) and the haste with which his successor was appeinted
without prior #onsultations with the Assistan# Secretary-General (Poli-
tical Affaire) and the Director of the Political $epartment concluded:

that there was malice.

19¢  The Adminisirative SecretaryaGeneral (Reaporient) confirmed

-..that he wrote, the memo 1n questlon %o the fssiatant Secretary-General
(Polltlcal) who 1s reqpon31ble for the Polltleal7Department and ex-—
pregsed reserVatlons of how the Lppellant cnuld ®¥ome to be 1n possession
) of 1%, Acsorilng 10 the Eespondent the memo was lwritten efter the Appe—
llant had been transferred to other dutles from He Political Depariment
_.and indoed it was not dlreoted agalnst him.  He.stated that. he had i
. earliex dlsgussed the contents of ihe sali ﬁemo w1th his iumediate
.collaborator, the As31stant Secretary—General (Pdlltllal) who had
returned ihe memo to hlm, i, e. they had both agreed “that the memo Ne
withdrawn and should not form part.of 1he OfflCl 1 borrespoaﬂenceof the
,OLU. He added that the momo was confldentlal.‘ s rebarae the einver—
_satlons netween the, uppellunt and the Chief of Cablne.,‘uhc Administra-
.tlve Secretary—General etatod that these. were private and ald not concern
him as 5ecretary—General. He then referred to hisg dlscu551ons with the
former Pre81ient of ZAHU and eonflrmed thaf durlng the discussions, the
. ZLNY Presldeni expressed ‘concern about the Appelrant being "in the
. Secretarlat and also in the Polltlcal Depar ment, a8 the Lopellant was‘
. a member of a rlval Natloncllst Organlzatlen, “but denied that“the Lppellant
was refexred to es-an fAgent.. The idministrativel| Sedéretary-General
(Respondent) alto, conilrmed that he dldvnot usé .that piece of unsolieited
informeztion thai the Appell 't belonged to a rival Liberation Movement
at ‘2ll nor was he influenced by -this.in--his dEClDIOIfln transferiing the

uppellant to other dutie

20 The nppellant rnlscd obJectlons to the alleged confidontial nature
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:0f the sald memg addnessed to the §551stant Seeretary—General (POldtibal)
addlng that the staff of tne Polltloal Sectlon 1ncludlng himself con=
trlbuted JOlntly to the reply of "the Assistant Secretary—General (Poll— '

- tlcal) and he did not therefore consider that there wag any confldentla-

»
Pt it - i

lity.about it,

81. R %me Trlbunal held the view that the record of conversatlons be-
SR .
iweenftﬁe Chlef of Cablnet and the Appellant as reproduced bJ the i

-!‘_.

ﬁ?buld not be accepted in evidence 31nce the dccumeqt was not

authent&gated and since the Chief of Cabinet was not subpaened to give

} .
ev1den9e before ‘the Ileunal 1n substantlatlon On the question of the .

'meemorandum Said to ‘dontain the alleged defamatlon, “the Ileunal noted

—lthat 1t was wrltten after the transfer of the - Appellant and that 1t was

an 1nter—offlce memorandum &nd 1ts contentc could not constluute~

- érounds for defamatlon. ‘T held the“v1ew that defametlon could only

Y& made in publlc. The Tribunal felt that the allégation of defamation

i is’ not within its ‘competence in thé light of Artlcle 2'6f, CIl/99/Rev.2.

;Was within 1ts Jurlsdicatlon, it felt that the allegation

‘nf dcfamatlon “had not beep conqlu81vely prOVed ag the memo of the fLdmini-

‘str atlve Secretartheneral (Responden.) was merely maklné observations.

25& ) The Trlbunal did not’ consider lt necessery fo0 1nv1te—the two-

'"W1tnesses, Dr. Peter Omu and Mr. 4 N. Chimuka as 1t Was disclosed that

© their GV1dence Would be de51gned to show that-the memerandum was ertten ,

- by the Bespondent ‘after “the transfer. _The Respondent$had edmitted this

fact., It held the view that there was no doubt ‘about 1ts uthor and ' 5
evidence as would be given by the w1tnesghhad no substance 1o the igsue,
Ls’ regards the confldentlallty or otherw1se of the memor%ndum in que~ ’
stion, the Tribunal felt it did not affect the 1esue.: lt adnltted the

Memo in ev1dence.

e

23.  After due consider"tion of the various arguments and in the light

of evidence adduced 1nclud1a9 statements-of substance bering on the

Jappeal in the case of Beshmzel F.: Mlambo. (Appellant) versiis William Bteki

Nboumoua (Rcsp0ndent) tnc Trlbunal dellvered the . follow1nb Judgement-—‘
- "}/ K] : ey . . e o

< 1
Lt

. THE - ‘IRIBUNAL (CONSTI"UELD I, r.m,mas OF: DOCUWIENTS CM/99 ReviZ _
Li\ﬂ) CM/17<1/Rev. 1;.;5‘ o1 11 M.t.RCH 19'{6 mo FLAR THE CLSE BY -
MR ML.AMBO COMPL;.IMING LBOUT CERTLIN J.UI‘IONS ALLEGEDLY TAKEN

-
- 1..,‘

Lk -
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R ) 4 'IES—AIDMINIC?‘I‘RLTI‘F SECP\ETARY—GENERAL M-IICH WmRL; PR..JJU:DICIAL

‘ " g L TO MR MIrJJMIBO. . . o
—:::’k‘:-"-l - "l"“"‘. Ky T v . . ' . ) . . ) . :»_- .‘-:‘:_.J: 4‘,- N .
27 g GOMPTLINT WaS FORMULATED TN WO .RTS, L “FIRST PART-DEALT
B VITH 4 QUESTION OF TRLVSFER OF WR. NLAMBO FROM'Tmd POETTICL

‘DE‘PJ;FTMENT'TO [THE, DEPRTHENT 'OF SCIENTIFIC, .’mDUC.zJI’IOIT LD, -GUL~
- TURLE LFFAIRS T0. [CT 4§ CHIER OF NLTURLLs RL;SOURG'-'SM,, DUI{.LM}
TFIIS qucussxow,’nm SPPBLLANT M. D& IT szom Tﬂmr'}r:f ZDIZD NOT
- CHIITERGE THE POWERS VESTED IN THE sbc;“"mm-c;m»m 00 PEPLOY
*STLFF NOK DID BE.CHALLLENCE THE IJISCR.E.TION OF THE SECRETLRY-
GENERAL ‘I‘L DEPLOY 'STLFF IN THE WLY HS' CONSIDDBHD ZEST IN -TEE
Immmsw OF “THE" om,mamlom. IT Has :aonm‘ THIS c‘.s: THAT THE
L AP.{.RTIGULAR' TRLNSFER AN QUESTION. H:D BEEN Dom IN 4BYST OF THE
. isoRmTION VpED.ix T SEORBTAKY-GENERLL 41D Tif T3 DOSSIER -«
we 0 oF THE C.I.SE THz" iu_‘}i.SGNq WERE GIVER. FOR- 'I‘HA ,vzr.,. . horv*ﬁ, ;R
TR J;PPELLLITT H,,.vnn BEEN ILLJ-’.[‘R“IISFERRED *10',“1“ omucﬂ ‘OF THE} ‘
0LU IN cmmu, I).J.E;LIM} WITH } COI\TOMIC ;LI«FAI _‘-s, . m "‘H.u THIS
oo T HaS mmmmn THE SIAUATION LD HE GOULD 0 LONGJ:.R* JLLSIST IN
- S UEIS LLIEGI@ION REGLRDING THE TR,,NSF“R. H’E 'I‘EEHE ?;__j IN. OUR
A VIEW. PROPERLY, WI‘IJI_{DREW THE_ ALLEGATIOI\T OF 'FHE QU’“S*BiE)I oF
‘ msm. ' o

2
‘i'-|-

e, OF TH}L SECOI\ED Lms OF .':IIS ChSﬂ., THE 4F PELLIE e RELT

. HB HuS, BEEN yIz;LIC OUSLY DEFAM.D BY THE ATMINISTRATIVE
S”'CBE'"‘ARY—GW"ERAL LND THAT THIS WAS THE CiSEHE.WANSD -0

" PRESS BbFORE THIS TRIBUFAL. THS TRIBU.LH-LJ UPON| HELRIXG 'I‘EE
SUBMTSSTONS OF BOTH PLRTIES, .ND UPON CONSIDERING THE PROVI-—
SIONS 'OF - THE '_smw%@'s," ms COMZ TO THE ‘CONCLUSIDH T A7 IT HAS

| WO JURISDICTION TO EB:iR SLLEGALTIONS OF DERAMALEION. T PROVI-
SIOF IN TH. STAT”“E VHICH DEALS WITH THE COMPh.ﬂE‘fCE OF THE
TRIBUNAL IS IN_J;R TOIE 2 OF CM/99/Rev. 2. THIS ARTICLE PROVIDES
PHLTS - . : . ) S PO

- .. "'-"

TIOW LLLLGING:
_ .. (2) “VIOLATION OF THE RELEVANT PROVISIONS OF
(3. . THI STAFF RULES: AND & G%&JTIONS OF 04U,
72 ;'(,h)'r_;-'1:011—0b3n.3vm0E «OF, CONTRLETS: oi BIPTOYMENT

------

Coel WD ANY OTHER. LET OFEMPLOYT i

cmi- (1)L THE "‘RJ,BUuJ,.L* SH:’,.LL B.t:. CONxEE’I‘hNT To‘z:‘_:;m LPPLICA-

G 7 L g
'74/, cE
R EN
‘S:qﬁ NEF[EER Lot ﬂe
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(11) THE TRTBUNAL SHALL ALSO BE COMPETENT TO HERE

PETITION, AGAINST DISCIPLINARY ACTION IF THE
STLFF COUNCIL DOES NOT SUCCEED IN SETTLING THE
DIFFERENCE AMICABLY WITHTF 30 DAYS RECKONED
PROM THE DATE ON WHICH THi DISCIPLINAKY ACTION
WaS TKEN; . |

(1ii) THE TRTEUNAL SHALL ONLY B# COMPETENT TO PASS
JUDGHMENT UPON THE ABOVE HENTIONED APPLICLTION:
D PETITIONS.

WE ARE AGREED IN THE TRIBUNAL THLT A8 ALLEGATION OF DEFAMATION IS
NOT i VIOLATICN OF THE PROVISIONS OF STAFF -RULES: AND KEGULATIONS
_NOR IS IT 4 NOF-OBSEEVANCE OF CONTRACT'CR -ANY iCT OF EMPLOYMLNT?
IT IS QUITE CLELR THAT i¥ ALLEGLTION OF DEFAMATION IS NOT 4
DISCIPLINARY .CTION. A DEFAMATION IN OUR VIEW IS AN IMPAIRMENT
OF ANOTHER PERSON'S KEPUTATION, DIGHRITY O HONOUR. IT IS A
MATTER OF THE LAND WHERE THE DEF/MLIION TKES PLACE. IN OUR

VIEW THIS TRIBUNAL'S JURISDICTION IS INTENDED TO DEAL WITH 4CTIONS h
Ok DECISIONS OF THE ADMINISTRATIVE SECRET.RY-GENERAL IN RELATION
TO STLFF RULES, CONTRLCTS OR DISCIPLINLRY MEASURES TAKEN BY THE
ADUINISTRATIVE SECRETARY-CENERAL, IT IS INTEWDED TO SAFEGUARD
THE STAFF MEMBERS OF THE OAU IN RELALTION TO ADMISISTRATIVE
ACTIONS, WHICH LRE NOT CAPABLE OF BHING HELRD IN 4 COURT OF
"LiW, WE ARE THEREFORE QUITE CLEAR TH.T THIS TRIBUNAL COULD

NOT ENTERTAIN .[¥Y QUESTION OF ALLEG.LTION OF DEFAMATION, EVEN IF
THIS TRIBUFAL HAD THE JURISDICTION TO DEAL WITH THE MATTHR OF -
DEFAMATION, WE WOULD HOLD, ON THE B.iSIS OF LRGUMENT PRESENTED

TO US, THAT THE ALLEGALTICN OF DEF.MLTION IS NOT PROVED. WE
SHOULD NOT GO INTO THE ISSUE AT LENVGTH, BUT MERELY INDICATE

VHY WE 4RE OF THBSE VIEWS., AGAIN, ©¥E EMPHASIZE THAT IT WiS NOT
NECESSARY TO OUR DECISION TO DwCIDE O THE SUBSTALNCE OF THE
ALLEGATION SIHCE WE AKE FIRMLY OF THS VIEW THAT THE TRIBUNAL |
HAS NO JURISDICTION TO HEAR COMPLLIHTS OF DEF4MATION.

THERE WERE TWO POINTS RAISED BY IS LPPLLLHNT TC SUSTAIN THE "
ALLEGATION OF DEFAMATION. THE FIRST ONT HELLLY DEhIVED FROM AN |
AALLEGED CONVERSLTION BETHEEN THE- LPPELLLNT AND MR. PAPA DIOUF, . lf‘
HELD OF CABINET IN THE ADMINISTﬁJTlV“ buCRETARY;GENERAL'S OFFICEh &
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THE ALTSGED CONVERSLTION WiS REDUCED INTO WRITING BY.THE
LPPELLINT 4¥D IT FORMS ANuXUES IV OF THS DOSSIER IN THIS
_CASE, ' THE APPELLANT DID WOT [OWEVER ATTEMPT TO ESTA.BLIS’Z
BY OTH:R BVIDENCE APART FROM HIS OWFr .
(i) THAT THE iLLECED CONVERSATION INDEED TOOK PL.CE;
(ii) THAT THE CONTENTSOF ANFEX IV WERE AN 4CCURATE
- REFLECTION OF ‘TALT COIW’ERSATION IF IT INDEED
TOOK PLCE. : T r

THE GURSTION ] WHETHER 4 CONV (SLTTON.- LS JLLEC'ED TOOK PLACE,
LND VHAT ITS CONTENTS iHE OR WHETHER. THE A.Nimx REFLECTS

Hr CONVARSLTION, ALL DE 2D O THE SLY SO OF THE APPELLIET.
© NO LTTEMPT WAS MADE 0 C4LL MR. PAPi DIOUF TO CONFIRH THE
CONVERSLTION 4ND THE CONTE Tﬁ ,OF LNNEX IV,  IN OUE VIEW

IT IS THE LPPELL.NT'S BUEDEN TO PROVE THE LLIEGATION ID
Ly DEFICTENCY IN THR va_.,ﬂcn IS LT THE LPPELLLNT'S PERIL.

I SEOULD BE NOTZD THAT Ir uIS OWY STATEMENT THE DHINT-
| STRATIVE SLCRETARY—Gn.N”RuL DENISD THAT HE HiD GNYTHING 7O
D0 WITH ".FEEE "ALLEGED comﬁ swzom BETHEEN THB 4PPELLANT AHD
. ‘4. PLPL DIOUF OR wITH ez CONTENTS OF ‘THE 4LLEGED COVER-
| SLTION .8 REPRODDCED BY THE LrPELLANT HE _S'IAT*"‘D THAT
DURTKG ON% OF HIS TOURS HY E.D THE FORMER HELD OF ZANU -
CIN LUS'JJ{A WHO COMPLAINSD TC HIH THAT MR. MLAMBO ~ WHO IS
THE PLESENT JPELL::.NT ~ 1iLS 4 MEMBER OF 4 RIVAL LIBERATION
MOVEHEFT, THAT IS TO 3a¥, 55T THE SECBE‘IILRY—GENERAL
| ‘SPATED THAT Hi DID NOT LW"STIGA'IE THIS ¥OR WLS HE INCLINED
TO VERIFY THIS LLLECATION. THE SECRETA.RY—-GEHEL i1, DID NOT
USE THEIS PIECE OF UNSOLICIZED KI\TOWLEDGE “T ALL" IV PARTI=
CULAR. &' DENIED THLT IT TEPLUTHCED HIS DECI SIOl\T TO TRANSFER
_-THE APPELLLNT OR IN WRITING THE LETTER (DISCUSE;ED IN THE iEXT
P.RACRAPH) S.LID TO CONTAIN THE DEFAMATION

" mi “SECOND ' POINT LDVARCED :B‘ THE sPPELLMTT m SUPPORT OF

- IEE ALLUGA'I‘ION WiS THAT mm, SECHETARY~ GmNEhJLL DEF:MED HIM
‘IF 4 J_rETTER TO THE A5SISTAHT mehbTARY—GENERLL IN CHiRGE

OF THa FOLITICAL DEPARTWENT. THIS LETTER REFERRED 10 4
REFORT WHTCH WuS BSING PEHPAY D BY THE POLITICAL DEPLRTHENT
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I

A “VJJIUALLY TO BW SDBHI”TLD BY THE sEcREImBY;LbVERAL
TO THZ COUECTL OF MINISTERS.  THE CLSE OF THE LPPELLLNT
WAS THLT CERTAIE FELL.RKS_;;_“ TE;;T Ll:.T'IERIRbFERR,-JD TO HIM
. BICLUSE HE WuS THE. IEAD 7 TEE S:NOTIONS SECTION 4ND HD
IN FiCT PREPLRED THIS REPOHT BEFORE I IS(IH:N SFEE. THE
APPELLLET MENTIONED THAY 4T THE TIME OF THE TRANSFER HE
D NOT FINISHED THE EEPOLT 4ND- THEREFORE IT HiD NOT BEE:
SUBMITTZED TO THE SECRETLRY-GE BRAL, EHQ LDHINISTRATIVE
SECRETLRY-GENERAL ‘STATED THAT THIS LL{jER WiS ONE TC HIS
FHMEDT AT SUBORDIWLTE I.E. THE ASSISTINT SE€KETLRY-GEN-
BRAL.IF CHiKGE OF THE POLITTCnL DEPLKTMENT WHO WiS RES-
'PONSIBLS FOR' THE PHODUCTIVY OF THLT hE ORT FGR SUBMI-

- SSTOH" TO" THE S;SREEmnY—CLhmPnL. '

TBE S= Cll.E:TJ.RY—(:E'\mRAL ‘\TALTTJJ_TED 'I‘HROU ' HOUT THAT THIS
LEITER Wil 'WRIT’IE“T BY HIM LS THE H.LmD OF THE SECRETARTLT
70 ONE OF HIS SUBORDIFLTES ‘_.’D T IAS A CONFIDEI‘TTILL el

" BETWELY EIMSELF AND THLT OI‘FICLR. -HE IM.;‘IIWTLIT\ED THAT HE

HiS*IHE RIGHT 70 COMPLATH TO' LiY OF IS OFFIGERS LBOUT

'LNY OF UHEIR WORK, THE APPELLLNT HHS'SLID THAT THIS NOTE

Wi HOT i CONFIDENTI.L DOCTILT LND THAT HR iND OTHERS

TN THS- POLITICLL DEPARTHENT HaD DISCU SED IT QD CON-

TREBUTED T0 4 REPLY T0 LT ¥OTE.  TEE TRIBUFLL REFUSED TO

BE DRLWY ON THE QUESTION OF CAFIDENTIALITY OR OTHERWISS

© OF 04U TOCUMENTS. “THE TRISUNLL THINKS THAT IS 4Y INTER-

“ NI MLTTER WEICH GLF ONLY Bi REVIEWED BY THE HBAD OF THE
SECRETLETLT. I

 ON T TWO POINTS RAISED Y THE APPELLANT TO SUSTAIN

THE ALLECLTION, WE ARE FULLY . comvrvcﬁb THAT THEY WOULD

NOT SUSTATH TN Y COURT i GLSE OF DEFIMLTION, STHCE

KEALLY THS LLLEGLTIONS LES HOT PROVEN, OF COURSE IF

. THERE VLS LFY SUCH CASE IT WOULD BE JUDGED BY 4 GOURT

AND FOT-BY THIS TRIBUNAL. ~THIS IS OQLY 0 GIVE THE INDI-
- C4TION OF OUR VIEW SINCE %E VD HELRD T0 SOME EXTENT ik~

. GUMBHTS OF THE MiTTER. !‘_

“FOR TEE LBOVE RuLASONS, IT IS Dbc IE é 4S5 FOLLOWS:—
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(1) THLT THE QUESTICYN OF TRANSFER WITHDRLWN BY
THE ASPELLLST I TEEMS OF THE RELEVANT RULES
OF PROCEDULE OF THIS TRIBUNAL IS NOW CLOSED;
(ii) THEAT THE TRIRUILL HiS NO JURISDICTION TO
HELR AN ALLEGLCIOF OF DEFLMATION.

THE JUDCEMENT WHICH IS DELIVERED HEREIN EAS CONCUERENCE
LND UNAFIHITY OF THE WHOLE TRIBUWNAL.

24,
the
the
The

In conclusion, the President thanked all the Members/Judges of
Tribunal for their indulgence esnd also the Parties appearing before
Tribunal and for "the facilities offered by the General Secretariat{
Administrative Seeretary~General thanked all concerned for the efforts

made to ereate a newéatmosphere in relation to the Secretariat and for
resolving the Issues.

25.

The Tribunal adjourned sine die at 1700 hours on 1l1lth Merch,
1976.
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REPORT OF THE PROCEEDINGS OF THE SECOND SESSION OF THE
AD HOC ADMINISTRATIVE TRIBUNAL
'HELD LN PORT LOUIS MAURITIUS ON SATURDAY 3 JULY 1976

RESENT: Hon° Julian’ Nganunu (Pre31dent)
Mz. CHarles Mabushi (Member/Judge)
Hig~ Exuellency Abdela21z Ben Ha351ne (Member/Judre)
Mp.- }adl £ Aryee (Interlm Seoretary)

L
Lo

OPENING .l

LS

*  fhe President dewlared the Second Session of the QAU Ad-Hoc
Administrative Tribunal open at 1130 hours on 3rd July, 1976 and warmly

- welasmed the Memﬁers/Judges of the Tribunal.

QBSERVATIONS OF THE PRESIDENT;AND MEMBERS?JUDGES

2. Tﬁe.Pfesident of the Tribunal drew attention to the Provisiewal
Agenda already clrculated by the Secretary and noted that of the two
caBGs llsted, one had been eubmltted a long .%;}Lme ago. He pointed out that
althaugh the Second Bession of-.the Trlbunal was scheduled to take place
in Meuritius on 30 June 1976.-i.ev at the end of the 27th Ordinary Session
of the Council of Ministers in conformity with its Rules of Procedure, this
was not ptssible owing to a number of technical and other factors and that
it was not p0531b1e for the Secretariat to provide facilities subseguently
" and therefore the meetlng could also not be held thereafter. The President
ébserved that the Admlnlstratlve Secretary~General had alsco indicated that
in view of the heavy load of work connected with the Council of Ministers and
the Assembly of Heads of State and Government, technical servicing facilities
would not be available and it would thersfore not be possible 1o hold the
meeting in Mauritius. Nevertheless he neted that it was the dubty of the
Tribunal in accordance with the Rules of Procedure to meet wherever the
“Council of Ministers was in'ofdinary Session and at the end of its crdinary
se331ons and he thought the position shéuld be made known to the Tribunal
for it tu consider the best way of deallng with the situation which had
arisen. While apologising fer the 31tuatlon, he observed that Members/Judges
were witnesses to the circumstances culminating in the situation and in;;ted

their cemments and ideas..

3. . The Members/Judges were.in general agreement with the observations
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of the Pres;.den’a° They alao nﬁted that 1n the llght of the experience

galned, it. WaﬂaObV1ﬂuS thﬁh;lt-Lould“nO#’bé po§51ble'for the Tribunal

to meet at the same time as the Counell of Mlnlsters. Thls they pointed
_‘3

out, called for amendment of ! Artlole 9 of the TrlbunalBS Ruies of Procediirs

which stipulate that” the Trlbunal siould convene When the Council of

Ministers .is in ordlnary :gedgion and’ at fﬁé‘end nf such seggiong of the
Ceuncil. They albo ‘subnitted thit the meetlng should be congidered a
formzl session of the Tribunal and proposed that in the light of the
situation, to which all of them had'.been witnesses, the Second Sessiom

of the Tribunal- should bhe adjrurned; +the new wate and venue to be déeided

L 3
i T ’ "".‘ -t 12 -'m f"'

R - . .
. . . v T Lyl
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e

. 4. . .. Thereupon %he Trlhunal reached the follnw1ng cogclgglons,

_ . ¥ . ...”.'"\ £ | \ ,
DECISION: IT DECIDED THAT
oL gLy v (a). THEE TG D O SATUR’DAY 3RD JULY 1976

' s SHOULD CONSTITUTE & FORMAL' rmmmco ;

PR '-.

et () THE M_EEI‘ING (SLCOND SESSION) DHOULD BE ADJOURNED

P (c) THE M, DME AND, VENUE 10 -BE: DETERIMHED IN
__ e e T ConsULTATIO Iglijii,THE ADMINISTRATIVE : SECRETARY
B T S s GENERAL' T SN L

(@), THE. PRESTDENT -SHOULD CONFER Wi PE ADHINISTRATIVE
4o SECRETARY:GINERATON THE TSSUE AND IF FOSSIBLE THE
ADUINISTRATFWS SECRETARY-GENERAL, SHOULD INDICATE
.THE NEW.DATE: £ND- VENUE BEFORE THL D oF THE
_SUMMIT.IN. VIEW OF THE KEED TG FII\T:‘LLISE OR DISPOSE
OF .THE CASESON THE AGENDA;

I ¢ e) AS REGARDS THE PROPOSAL ’I‘O AMJND .:xRTIGLu 9. OF
s “THE RULES op PROCEDJRE, THE MATTZER, BE I0OKED INTO
T .o - IN GREA'I‘ER DEI'AIL AI‘ THE I‘RIBU'\:AL'S NEXT MEETING;

T ) ’I‘HE ADMINISTRATIVE SECRETARY- CEWERAL SHOULD BE
: OFFICIALLY INFORMED OF THE ADIOURMMENT OF THE
RS MEE‘I‘ING ANT), OF,, THE NEED T0 DETERMINE A 1‘““W DATE
Aﬂ]) vmnE

[N

ol YV .
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(¢) THE APPELLANTS, MESSRS AMIN SABRY AND AZTH
SADEK SHOULD BE INFORMED OFFICIALLY THAT THE
TRIBUNAL MET AND DECIDED TO ADJOURN TO A ILATER
DATE AND THAT THEY WOULD BE NOTIFIED OF THE
NEW DATE AND VENUE IN DUE COURSE.

5.  PROPOSED AMENDMENT OF ARTICLE 9 OF THE RULES OF PROCEDURE

As regards the proposal for amendment of Article 9 of the Tribunalds
Rules of Procedure, it was observed that the Artiele in question could only
be amended by the Council qf Ministers. It was agreed that the matter should
be looked into in greater detail at the Tribunal's next session and that
fhe Administrative Secretary-Ueneral in his capacity as the Chief Executive
of the Organizatiom, sheuld alsn be asked to look into the matter with a

viewi to advise on whether or not it could be amended.

6. The Tribunal also noted that in respect of Article 9 of the

Rules of Procedure, it ceuld make a recommendation which could form the
basis of a Report to be submitted to the Coummil of Ministers for considera-
tion. It also agreed to include in.the Report the gquestion of election

of Members of the Tribunal But noted that with the admission of Angola

into the Organization and with the former Republic.ef Dahomey assuming

the new name of Republic.ef Benin, a new situation had arisen considering
the alphabetical order in which the election was made. This, it was the

view..ef the Tribunal; would be =z matter for the .Cauncil of Ministers.

Te CONCLUSION: OF MEETING

The meeting came to a clese at 12.30 npnn on Saturday 3rd July,

1976.

oR-AFRICY
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