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This year, we take stock and reflect on our achieve­
ments in the search of a better life for all segments 
of the African people under the Theme: Year of Hu­
man Rights, with particular focus on the Rights of 
Women - a theme, which is indeed, both an oppor­
tunity and a challenge for all Africans. We are guid­
ed in that quest by the African Union's vision for an 
integrated, prosperous and peaceful Africa, driven 
by its own citizens and having a strong voice in the 
international arena. This is THE AFRICA WE WANT, as 
expressed by our people in Agenda 2063 and its first 
10-year Implementation Plan which is already being 

implemented. 

The African Union has created many frameworks and 
normative instruments to achieve an inclusive, dem­
ocratic and prosperous continent, observing human 
rights principles. We encourage all of our Member 
States to urgently ratify and implement all of these 
instruments which espouse our shared values. 

The human rights that we celebrate this year are 
about investing in Africa's most precious resource, 
the over one billion people, the majority of whom 
are young, and over half of whom are women. It is 
about investing in their health, quality education, 
access to basic services and infrastructure, securi­
ty, freedom of movement, freedom from early and 
forced marriages, justice, and beneficiating our rich 
natural resources and more besides. Human rights 
must be adhered to as civic and socio-economic as­
pirations are pursued, which will ensure we have 
a continent that is peaceful, people centered and 

plays a dynamic role in the world. 

This year we are focusing on women's rights; be­
cause it is our fundamental obligation and it makes 
socio-economic and political sense. Investing in well 
over half of all humanity and which is responsible for 
bringing the rest to life is a guarantee for sustainable 
peace, community stability and cohesion. Investing 
in women contributes to the prosperity of families, 
communiti-es and the continent. 

This newsletter gives you a snapshot of some of the 
ways in which our continent is observing human 
rights, especially women's rights, through domes­
tication of relevant AU instruments. The articles 
are written by Africans from far and wide, some of 
whom may never have been to the African Union, 
but who are aware of its role in setting the human 
rights agenda. There are many good stories, but also 
challenges and recommendations. We are grateful 
for their contributions and urge all African citizens to 
continue taking an interest in promoting the African 
narrative, as we, together, build the Africa we want. 

Long live Africa! 

Dr. Nkosazana Dlamini-Zuma 
Chaiperson, African Union Commission 
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The African Union (AU} Heads of State and Govern­

ment at the January 2015 Summit in Addis Ababa de­
clared 2016 as the African Year of Human Rights with 
Particular Focus on the Rights of Women, dubbed 
Project 2016. Coming on the heels of the 2015 theme 
of Women's Empowerment and Development to­
wards Agenda 2063, these themes signify the impor­
tance that the AU attaches to women's rights and the 
urgency with which it aspires to realize its SO year 
development blueprint: Agenda 2063. The emphasis 

beckons a new dawn for human rights enjoyment and 
protection and a move towards the Africa We Want. 

The year 2016 marks a watershed moment in the 
continental human rights trajectory. It marks the 35th 
Anniversary of the adoption of the African Charter on 
Human and Peoples' Rights in 1981; the 30th Anniver­
sary of the entry into force of the African Charter in 
1986; the 29th Anniversary of the ope rationalization of 
the ACHPR in 1987 and also the lOth Anniversary of 
the operationalization of the Court. The Protocol to 

the African Charter on Human and Peoples' Rights on 
the Rights of Women in Africa (the Maputo Protocol) 
will be 13 years old in 2016. 

Project 2016 provides an ~pportunity to consolidate 
gains made over the years. It is meant to catalyze 
greater action and momentum to further the human 
rights agenda. It ensures better coordination of hu­

man rights initiatives on the continent. It is intended 
to spur greater impetus towards universal ratification 

and implementation of human rights instruments. In 
the final analysis, the idea is to inculcate a true human 

rights culture on the continent. It is equally an oppor­

tunity for Africans to tell their stories and share their 
efforts in uplifting their communities. 

In the last half century, the OAU/AU succeeded in 
articulating and adopting numerous shared values 
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instruments on human rights. It has also established 

treaty monitoring institutions, with the mandate to 
examine, evaluate and provide technical support 
for the implementation of these norms in Member 
States. These redress mechanisms for human rights 
violations have improved the human rights landscape 

in Africa as exemplified by the significant reduction in 
harmful practices such as female genital mutilation as 
well as early, child and forced marriages. 

Africa boasts a plethora of progressive human rights 
instruments which have been articulated on a wide 

range of human rights issues. A major challenge re­
mains the political commitment of all Member States 
to ratify, domesticate and implement the provisions 
therein. The success of the AU will depend largely 
upon the importance given to the promotion, protec­
tion and enjoyment of human and peoples' rights on 

the continent. 

To be effective, the Union must deepen the culture 

of democratic governance, respect for the rule of 
law and respect for human and peoples' rights. By 
Inculcating a culture of human rights, the AU stands 

a better chance of realizing its Pan-African vision of 
"an integrated, prosperous and peaceful Africa, driv­
en by its own citizens and representing a dynamic 
force in the international arena': If Africa is to make 
sustained economic, social and political progress, it 

must be committed to the realization of rights for all 
of its people. 

Project 2016 marks a renewed opportunity for collec­

tive responsibility, dedication to and ownership of Ini­

tiatives towards the promotion, protection and enjoy­
ment of human and peoples' rights on the continent. 

Dr. Alsha L. Abdullah! 
Commissioner, Political Affairs- AUC 
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Information is the oxygen of the modern age- so the 

saying goes. 

This issue of the AU ECHO, the newsletter of the Af­

rican Union Commission, is special: because it is our 
biggest to date, containing a lot of useful information 

for the benefit of our continent. 

The AU ECHO is a mechanism to share information, 
a platform through which Africans can tell their own 

story. It is open to all African people to provide well re­

searched, evidence based articles on how AU instru­

ments, decisions and guidelines are domesticated at 

national level and the impact they have on the lives of 

the people. The subject of each issue of the newslet­
ter is guided by the annual theme of the AU. As such, 

all the scripts that we are carrying in this issue are 
discussing Human Rights with particular focus on the 

Rights of Women. Articles make reference to some of 
the major human rights instruments of the AU such 

as the African Charter on Human and People's Rights, 

the Maputo Protocol and the African Charter on the 

Rights and Welfare of Children among others. 

Aside from discussing successes, authors have high­

lighted challenges faced by member states, institu­

tions and individuals in the quest to further human 

rights on the continent. Many have gone on to recom­
mend possible solutions to some of the challenges. 

We would like to extend a special word of thanks to 

each and every one of our contributors. 

We would also like to express sincere gratitude to the 

leadership of the African Union Commission for pro­

moting the African Year of Human Rights with a fo­

cus on the Rights of Women, especially Dr Nkosazana 
Dlamini Zuma, our Chairperson and Dr Aisha Abdulla­

hi, the Commissioner for Political Affairs. Their lead­

ership has, no doubt, contributed to the enthusiastic 

response to our call for papers. 

Deepest appreciation goes to Dr Khabele Matlosa 

who reviewed all the articles and provided guidance, 
Ms Nebila Abdulmelik who gave invaluable assistance 

and expertise in the editorial and publishing process, 

and Mr Jacob Nyoyo who took care of the editing of 

the French articles. The newsletter has benefited im­

mensely from these interventions. 

To our readers, we trust that the information in this 

newsletter will give you an appreciation of the work of 
the African Union and its value to our everyday lives. 

Warmest wishes 

Mrs. Wynne Musabayana 
Editor 
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The Protocol to the African Charter on Human and 
People's Rights on the Rights of Women in Africa 
(Maputo Protocol) remains one of the most progres­
sive legal instruments providing a comprehensive 
set of human rights for African women. Unlike any 
other women's human rights instrument, it details 
wide-ranging and substantive human rights for wom­
en covering the entire spectrum of civil and political, 
economic, social and cultural as well as environmen­
tal rights. It would not be incorrect to name it the 
African Bill of Rights of Women's Human Rights. 

Since its adoption 13 years ago in 2003, the Maputo 
Protocol has contributed in shifting the trajectory on 
the promotion and protection of women's human 
rights in Africa. At the first instance, it challenges the 
old stereotypes about the role of women in society 
and places women as full, effective and equal part­
ners with men in the development of their commu­
nities. It places a moral obligation on African Union 
Member States to promote equal opportunities for 

men and women to play meaningful roles in society. 
The Maputo Protocol is indeed a demonstration of 
the goodwill and total commitment of the African 
Union Member States to invest in the development 
and empowerment of women, who represent the 
majority population in most African countries. 

Through this progressive instrument, Africa has wit­
nessed the adoption of equally innovative laws, poli­
cies and other institutional mechanisms at a national 
level to advance women's human rights. For exam­
ple, according to a report of the African Union Special 
Rapporteur on the Rights of Women in Africa, 1 Benin 

1 The report was given as part of a presentation on the "State of Ratifi· 
cation of the Maputo Protocol" during the AU Ministerial Consultation 
Meeting held on 18 March 2016, on the margins of the 60th Session 
of the United Nations Commission on the Status ofWomen (CSW), 
In New York, USA. http://www.peaceau.org/uploads/special-rappor-

has adopted a family code on gender equality that 
prohibits polygamy and affords children equal access 
to rights irrespective of their status; Sierra leone's 
Registration of Customary Marriage and Divorce Act 
protects women entering into customary marriage 
from forced marriages; and South Africa promul­
gated the Promotion of Equality and Prevention of 
Unfair Discrimination Act (PEPUDA) which is regard­
ed as the most important law after its constitution. 
It guarantees women equal protection and benefit 
of the law. Policy arrangements in place include Al­
geria's introduction of the solidarity school bonus 
for students from disadvantaged communities and 
distribution of free books and uniforms to promote 
girls' education and women's literacy2; Ethiopia's es­
tablishment of a Health Extension Programme (HEP), 
which deploys Health Extension Workers (HEW) to 
communities as a means to take key maternal, neo­
natal and health interventions to communities in 
order to reduce maternal and child mortality;3 and 
Tunisia's creation, within the development scheme 
of 2016 - 2020, of a programme which provides fi­
nancial support to women's projects. 

Many African Union Member States have established 
special national machineries to promote and protect 
the rights of women. In addition to human rights 
commissions, which are traditionally regarded as Na­
tional Human Rights Mechanisms, there are specific 
Gender Equality or Equal Opportunities Commissions 
specifically dedicated to the rights of women. These 
are found, for example, in countries such as Uganda, 
Kenya, Rwanda, South Africa and Zimbabwe. 

teur-on-rights-of-women-in-africa-presentation-for-csw-implementa· 
tion.pdf accessed on 14/05/2016 llh49. 
1 Algeria's 2015 report to the African Union Commission on the Solemn 
Declaration on Gender Equality In Africa 
3 Ethiopia's 2015 report to the African Union Commission on the Sol­
emn Declaration on Gender Equality in Africa 
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The above demonstrates that indeed the Maputo 
Protocol is a living document that should continue 
to be translated into domestic laws and programmes 
to ensure that women enjoy the rights provided in 
the Protocol. 

While celebrating the great achievements that the 
Maputo Protocol has brought to the African human 
rights agenda, it is also recognized that more action 
is needed to guarantee women and girls the full en­
joyment of their human rights. Many challenges still 
persist that hinder women and girls from attaining 
their full rights. These include, among others, en-

trenched cultural and religious practices, exclusion­
ary economic systems; low or lack of support for 
women candidates in politics and public life; as well 
as women's inability to own or inherit land. 

The declaration of 2016 as the Year of African Hu­
man Rights with a Particular Focus on the Rights of 
Women represents a call for accelerated action for 
African Union Member States to remove all barriers 
that impede the full enjoyment of women's human 
rights and to create enabling environments for wom­
en and girls to reach their full potential, in further­
ance of Africa's Agenda 2063. 

Photo credit: FEMNET 



"Human rights are not things that are put on the 
table for people to enjoy. These ore things 
you fight for and then you protect."- Wangari 
Maathai 

Introduction 

The promotion of human rights and its protection 
in Africa has been a long winding and often bumpy 
road. Since the fight to end colonial rule in Africa to 
the present day, Africa has struggled to ensure a sys­
tem of human rights that meets the aspirations of 
its people. 

Between 1961 and 1979, African jurists, experts, 
lawyers and governments participated in a series of 
conferences and consultations to debate and devel­
op a system for human rights protection in Africa.1 

Two recommendations from the Rule of Law confer­
ence in Lagos in 1961 pointed to the development 
of an "African Convention of Human Rights" and a 
continental court that was accessible to everyone.2 

However, while the African Charter on Human and 
Peoples' Rights (African Charter) was adopted in 
1981, the promotion and protection of rights con­
tained therein was given to the African Commission 
on Human and Peoples' Rights (ACHPR)3 rather than 
a court. With the coming into force of the African 
Charter in 1986, the ACHPR was formally constituted 
in 1987. 

It took over 10 years for a protocol to the African 

1 B. Obinna Okere, •The Protection of Human Rights in Africa and the 
African Charter on Human and Peoples' Rights: A Comparative Analysis 
with the European and American Systems; Human Rights Quarterly 
[1984)6(2) 141-159p.l44 
2 The Law of Lagos 1961; available at: http://www.chr.up.ac.za!images/ 
files/documents/ahrdd/theme36/rule_of_law jagos_1961.pdf (Date 
accessed 18 November 2015) 
, See Art. 30, 

Charter on Human and Peoples' Rights on the Estab­
lishment of an African Court on Human and Peoples' 
Rights (African Court Protocol) to be developed and 
adopted in 1998; and a further 5 years after that for 
it to come into force in 2004. The African Court was 
not fully operational until2006 when the first judges 
were sworn in. The strength of the African Court is 
the binding nature of its judgments and the possibil­
ities for execution of the judgment4 in comparison to 
the ACHPR whose decisions are recommendations 
and are more of a persuasive rather than binding 
character. 

Africa's Human Rights Framework 

While the African Charter is the foundation for hu­
man rights in Africa, a number of specific human 
rights conventions, charters, protocols and statutes 
provide a robust system of human rights protection.5 

These include: 

1. OAU Convention governing the specific aspects 
of refugee problems in Africa 

2. African Charter on the Rights and Welfare of the 
Child (ACRWC) 

3. Protocol to the African Charter on Human and 
Peoples' Rights on the Rights of Women in Africa 
(Maputo Protocol) 

4. African Charter on Democracy, Elections and 
Governance (ACDEG) 

5. African Youth Charter (AYC) 

In addition to the ACHPR and the African Court, 
other institutions such as the African Committee 
of Experts on the Rights and Welfare of the Child 
(ACERWC) and the Regional Economic Communities' 

• Articles 28-30 African Court protocol 
5 See the AU Treaties page: http://www.au.int/en/treaties 



(RECs) courts such as the ECOWAS Community Court 

of Justice, provide formal judicial or quasi-judicial 

protective mechanisms. For the instruments and the 

different complaint mechanisms to be effective, it is 
necessary for the African Union (AU) member states 

to ratify them as well as implement them at nation­
al level. With regards, to the African Charter, all AU 
Member States except one have ratified it. Other hu­

man rights treaties are behind in achieving universal 

ratification. 

The Protection of Women's Human 
Rights in Africa 

Article 2 of the African Charter provides that every per­

son regardless of sex (among other things) has rights 

and is entitled to enjoy them. The African Charter goes 

further in Article 18(3) to urge states to eliminate dis­

crimination against women and ensure the protection 

of their rights. The African Charter is further com­

plemented by the Protocol to the African Charter on 
Human and Peoples' Rights on the Rights of Women 

In Africa (Maputo Protocol) which unequivocally rein-

Photo credit: World Bank 

forces women's rights in totality, while expounding on 
specific and unique experiences of African women re­

garding inheritance, widowhood and harmful practic­

es for example. In particular, the Maputo Protocol sets 

the standards for women's human rights in Africa. The 
definition of violence against women recognises both 
physical and emotional violence as well as threats of 

violence.6 It recognises the role of women in political 

and public life while encouraging state parties to Invest 
more in legislation and other measures to secure equal 
representation of women and men in decision-mak­

ing.7 The Maputo Protocol in a special way provides in 

Article 27, that the African Court will be charged with 

interpretation of the application and implementation 

of the protocol. 

6 Article I (j) Maputo Protocol 
7 Article 9, Maputo Protocol 
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While SO African Union (AU) member states have 
ratified CEDAW8

, only 379 have ratified the Maputo 
Protocol. This means that the more progressive and 
African-focused targeted provisions in the Maputo 
Protocol are not being implemented; to the detri­
ment of women and girls in those countries. An anal­
ysis of the Maputo Protocol ratification status shows 
that all AU member states except two have signed it. 
Both countries have however ratified CEDAW. South 
Sudan, AU's newest Member State ratified CEDAW 

on 30 April 201S. 

Despite the significant number of ratifications to the 
Maputo Protocol it cannot be said that women's hu­
man rights are fully realised at national level. Studies 
have shown that a number of factors including lack 
of political commitment; patriarchy; lack of coordi­
nation by government departments in following up 

on states' commitments; lack of access to verifiable 
data; and limited capacity for data and information 
processing have contributed to low levels of imple­
mentation.10 

In the same vein, the fact that only 2911 AU mem­
ber states have ratified the African Court Protocol 
and only 712 have made the declaration permitting 
individuals and NGOs to directly access the African 
Court, limits access to justice at the regional level. 

These limitations and the slow ratification of the 
protocol defeat the intention of the early conceptu­
alisation of human rights protection in Africa.13 The 

intent was to secure and codify human rights and 

1 The UN Convention on the Elimination of Discrimination Against 
Women (CEDAW). The CEDAW Status: https:/ltreaties.un.org/Pages/ 
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&1ang=en 
(Date last accessed: 20 November 2015) 
• Sierra Leone Is purported to be the 37th State since It ratified the 
Maputo Protocol on 2 July 2015 but as at November 18, 2015 Is yet to 
deposit Its instruments of ratification. 
10 See State of the Union Continental Compliance Report 2014 - Real­
ising Africa's Aspirations; Available online at: http://www.sotu-africa. 
org/wp-content/uploads/2015/10/SOTU-Continentai-Compliance-Re· 
port-2014·English1.pdf 
11 Cameroon became the 29th country to ratify on 24 August 2015. 
11 Mali, Burkina Faso, Ghana, Rwanda, Tanzania, Malawi, Cote d'Jvoire 
a~ at November 2015. See also: http:/len.african·court.org/index.php/ 
ahout-us/court·in·brief 

""''" note 2 above: 

provide a regional mechanism that enforces human 
rights. 

In addition to non-ratification, poor awareness of the 
Court has prevented potential claimants to access it. 

Conclusion and Policy. 
Recommendations 

Africa is in a better position to protect human rights 
today than it was over SO years ago. The robust hu­
man rights framework, instruments and institutions 
that exist provide the tools for securing human rights. 
Progressive and positive change in human rights en­
joyment particularly women's rights, requires greater 
cohesion at national, regional and continental level. 
The standard setting at continental level will inform 
the framework and guidelines for action at national 
level. While local contexts cannot be ignored, they 

should not limit rights which are universal, inalien­
able, and indivisible. 

The following recommendations would go a long way 
in realizing the rights of women and girls if imple­

mented: 

1. Ratification and domestication of AU Instru­
ments. This is a call for AU Member States to rati- . · 
fy human rights instruments yet to be ratified and 
allocate adequate resources for their implemen­

tation. The issue around the willingness of African 
governments to ratify UN instruments and the 
resistance or delays in ratifying AU instruments 

requires further interrogation that can inform 
strategies for increasing ratification of key instru­
ments. 

2. Coordinated national mechanism responsible for 
compliance to AU instruments. The African Union 
Commission, through the secretariat of the Afri­

can Governance Architecture (AGA) i.e. the De­
partment of Political Affairs implements the Hu­
man Rights Strategy for Africa, that provides the 
basis for engagement and coordination among 
the respective AU organc; r~nd institutions. Simi-
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Jar mechanisms are required at domestic level to 
facilitate active monitoring of a state's obligations 
under ratified AU treaties, and ensure compliance. 

3. Strengthening Legal System Including Legal aid. 
When there is a violation there must be an effec­
tive remedy. Equality before the law as well as 
access to justice provides a balance for resolving 
conflict and punishing violations. An ideal sys­

tem should be accessible, effective, efficient and 
timely. The process from investigations, prosecu­
tion and adjudication and punishment should be 
victim friendly and gender sensitive. Provision of 
legal aid makes it possible to support claimants 
especially women, who often are constrained by 
family commitments preventing them from pur­
suing any legal action. 

This year, which is the African Year of Human Rights 

with a special focus on the Rights of Women offers 
opportunities to reflect and act on improving living 

conditions of citizens in Africa. It is time to re-em­
phaslse and recognise the pivotal role human rights 
plays. It should be the foundation of all interventions 

aimed at ensuring development, progress and peace 
in Africa. 

* Osai Ojigho is a lawyer and human rights advocate from 
Nigeria. She is currently the Coalition Coordinator of the 
State of the Union Coalition {SOTU}. She holds an LLB 
from the University of Lagos and an LLM from the Uni­
versity of Wolverhampton. Her interests include gender 
equality, human rights and international Justice, focusing 
on Africa. Contact her at oojigho@sotu-africa.org. 
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Introduction 

The transformation of the Organization of African 
Unity (OAU) into the African Union was informed 
by the continent's commitment to promoting peace 
and security and thus human rights in the twen­
ty-first century.1 The establishment of the AU was 
therefore hailed as an opportunity to put issues re­
lating to human rights and the rights of vulnerable 
groups, particularly women, firmly on the African 
agenda. 

The AU began to prioritize the protection of human 
rights. This is reflected in the ratification of human 
rights instruments such as the African Charter on 
Human and People's Rights (ACHPR)2 and the 'Pro­
tocol to the African Charter on Human and People's 
Rights on the Rights of Women in Africa' (the Ma­
puto Protocol). The ACHPR seeks to promote and 
protect human rights and baste freedoms on the 
continent, and Is complimented by the Maputo 
Protocol (2003), which alms, amongst other things, 
to ensure that the rights of women are promoted, 
realized and protected In order to enable them to 
fully enjoy all their human rights.3 

The AU declared 2015 as the "Year of Women's 
Empowerment and Development Towards Africa's 
Agenda 2063". The theme was chosen to acknowl­
edge the persistent efforts made in the implemen­
tation of the AU Gender Architecture at the nation-

• Acting Programme Manager, Institute For Democratic Governance; 
egarr@ideg.org 
•• Research Officer, Institute For Democratic Governance; bjdansol@ 
gmall.com 
1 Bience Gawanas (2010). The African Union: Concepts and Implemen­
tation Mechanisms Relating to Human Rights 
2 Ibid 
'Protocol to the African Charter on Human and People's Rights on the 
Rights of Women In Africa. Available athttp://www.achpr.org/files/in­
struments/women-protocoVachpr_instr_proto_women_eng.pdf 

al, regional and continental levels, and the positive 
and visible results of the implementation of gender 
equality and women's empowerment instruments 
since Beijing 1995. To further bolster its commit­
ment to the protection of the rights of women on 
the African continent the AU has declared 2016 as 
"The Year of Human Rights with Particular Focus on 
the Rights Women". 4 

This article examines the continent's human and 
women's rights trajectory with Ghana as a reference 
point. The following sections will discuss Ghana's im­
plementation of the African Charter on Human and 
People's Rights and the Maputo Protocol, the chal­
lenges so far and some recommendations on the 
way forward. 

Ghana's Performance in the Promotion 
of Human Rights and the Rights of 
Women 
Ghana has ratified both the ACHPR (1989) and the 
Maputo Protocol (2003). Over the years the country 
has made significant strides in the promotion and 
protection of human rights and the rights of women 
by way of legislative instruments, laws, institutions, 
and policies in consonance with the ACHPR and the 
Maputo Protocol. Chapters 5 and 6 of Ghana's 1992 
Constitution seek to promote the enjoyment of fun­
damental human rights and the protection of basic 
human rights and freedoms, including the rights of 
the disabled, the aged, children and other vulnera­
ble groups. 

4 Address by Hon. Justice Bernard M. Ngoepe, Vice President of the Af­
rican Court on Human Rights and People's Rights, on the occasion of the 
Opening of the 55th Ordinary Session of the African Union. Available at 
http://www.achpr.org/sessions/55th/speeches/openlng-statement-court/ 
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Apart from the constitutional prov1s1ons, various 
governments in Ghana's Fourth Republic5 have ad­
opted medium term policy measures that broadly 
reflect the provisions of the ACHPR and Maputo Pro­
tocols. The Ghana Poverty Reduction Strategy (2002-
2005), the Growth and Poverty Reduction Strategy 
(2006-2009), Ghana Shared Growth and Develop­
ment Agenda (GSGDA 1) (2010-2013) and the GS­
GDA II (2014-2017) provide the overall structure for 
advancing human rights, improving the participation 
of women in key sectors of the economy as well as 
putting in place measures to bridge the inequality 
gap between men and women. 

The establishment of the Ministry of Women and 
Children Affairs in 2001, now Ministry of Gender, 
Children .and Social Protection has advanced the 
welfare and equal status of women (and children) in 
the country. The expansion andre-designation of the 
Ministry with a three-fold mandate to first, ensure 
gender equality through mainstreaming gender con­
siderations; second, to promote the welfare and pro­
tection of children; and third, to empower the vul­
nerable, excluded, aged and people with disabilities 
through the use of social protection interventions to 
achieve national development, is a deliberate effort 
by the Government of Ghana to mainstream issues 

of gender into the broader national agenda. The 
Ministry has also facilitated the implementation of 
the Affirmative Action Policy (AAP) that led to the 
establishment of Gender Desk Officers (GDOs) in all 
ministries, departments and agencies. 

Additionally, several laws have been passed to pro­
tect women from abuse, assert the rights of women 
and girls and to enhance their welfare. This includes 
the Domestic Violence Act, 2007 (Act 732) which 
provides protection against various forms of gender 
based violence including acts of intimidation, ha­

rassment, psychological, physical and sexual abuse. 
It further prohibits the justification of violence with 
consent. Under the Criminal Code, rape is a crimi-

5 Ghana's Fourth Republic begun in 1992 with the coming into force of 
the 1992 Ghanaian Constitution 

nal offence that carries a sentence of 5-25 years. The 
Criminal Code, 1960 (Act 29) section 69A has been 
amended to criminalise and punish harmful prac­
tices such as female genital mutilation.6 The Chil­
dren's Act of 1998 (Act 560), has also been passed to 
prevent child marriages. Section 14 of the Act puts 
the minimum age of marriage at 18, and children 
between 16 and 18 years may marry under paren­
tal consent. Other progressive laws include Human 
Trafficking Act 694 (2005), and Amendments to the 
Intestate Succession Law PNDC 111, and Spousal 
Property Rights Bill (currently before Cabinet). 

Among other milestones, Ghana has almost achieved 
gender parity in school enrolment.7 The country cur­
rently has its first female Chief Justice and Chair­
person of the Electoral Commission, and 20% of 
members of parliament are women. Policies on free 
pre-natal and delivery services for women are being 
implemented and there has also been an expansion 
of gender responsive budgeting to ensure resource 
allocation for gender equality programmes. 

Challenges in the Promotion of Human 
Rights and the Empowerment of 
Women 
The constitutional provisions, laws, institutions, and 
policies notwithstanding, women in Ghana still suf­
fer from forms of discrimination and abuse. These in­
clude limited access to productive resources such as 
land, technology, information and credit; as well as 
meaningful and sustained access to leadership and 
decision making positions. These can be attributed 
to patriarchal socio-cultural beliefs and practices 
which perpetuate negative perceptions of the role 
of women. 

• Garr, E. (2009) Female Genital Mutilation In Ghana: Feasibility Studies. 
Study conducted for International Action Against the Circumcision of 
Girls and Women (INTACn. eV., Unpublished 
7 Ministry of Gender, Children and Social Protection (2014). Ghana's 
Fourth Progress Report on the Implementation of the African and 
Beijing Platform of Action and Review Report for Beijing +20. Available 
at http://www.unwomen.org/-/media/headquarters/attachments/ 
sections/ csw /59/ national_reviews/ ghana_review _be ij ing20.ashx • 
?v=l&d=20140917T100721 
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Recommendations 

Although Ghana has seen significant improvements 
in the protection of human rights and the rights of 
women, there are some challenges that need to be 
confronted in order to further strengthen and con­
solidate the culture of protecting the human rights 
and rights of women. In this regard we recommend 
an intensification of public sensitization and educa­
tion of women on legal and human rights, swift en­
forcement of the constitutional provisions, and the 
implementation of the ACHPR, Maputo Protocol and 
related international conventions. The Domestic Vi­
olence Victims Support Units (DOWSU) of the Police 
Service should be well resourced and decentralized 
to all districts in the country to ensure compliance to 
human rights and rights of women as established by 
law. Furthermore women's participation in decision 
making and the taking up of leadership roles must 
be promoted. 
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The unfolding migrant crisis in Europe, depicted 
as the worst humanitarian and migrant crisis since 
World War II, has glaringly exposed a number of 
crucial issues in the discourse on international mi­
gration, especially as it pertains to forced migration. 
Key among these issues are the rights of refugees 
and asylum seekers, the responsibilities of transit 
and destination countries, and even more pertinent­
ly, the rights of migrant women. The concept 'mi­
grant women' is an umbrella term that may refer to 
a range of circumstances relevant to women on the 
move who are of different ages; vary in terms of le­
gal status (legally resident, undocumented migrants 
or refugees); and who migrate for a myriad of rea­
sons (voluntary or forced migration). 

Women continue to make up a significant portion of 
international migrants, with the International Orga­
nization for Migration (IOM} estimating that approx­
imately half ofthe world's 1 billion migrants and half 
of the estimated 51 million displaced persons are 
women. A concept which captures the centrality 
of gender in migration is the 'feminization of migra­
tion.'1 The feminization of migration is premised on 
three notions. The first idea denotes the quantitative 
Increase in female migration; the second notion en­
tails the visibility of female migration in the migra­
tion literature; and the third perspective conceptual­
izes feminization of migration as an approach which 
addresses the gendered dimensions of migration, 
emphasizing the agency of women in the migratory 
context as well as the potential of migration as an 
empowerment tool for women. Up until the 1980's, 

1 Notes 

Swing, W.L.2015. '101\1 Director General's Menage on Interna­
tional Women's Day 2015' http://weblog.lom.lntllom-dlrector-gener­
al%E2%80%99s-message-lnternatlonal-womens-day-2015 

women were largely 'invisible' in the migratory dis­
course, translating to the absence of a gendered 
analysis of how issues such as gender roles, division 
of labour, equality and gender equity interact with 
the various forms of migration. 

Prior to the uptake of gendered approaches to mi­
gration, women were generally seen as passive sub­
jects of international migration, dependent on male 
migrants and only moving as part of the household. 
However, the predominance of women in the care 
employment sector, in health, nursing, food service, 
housework, and care for children, elderly and ill peo­
ple, illuminated the role of women as autonomous 
agents in the labour market and as breadwinners, 
thereby shifting notions of traditional gender roles. 
Feminization of migration has to be understood in 
the context of the 'age of migration'2 where, in ad­
dition to its engendering, migration has increasingly 
been characterized by globalization (variety of states 
impacted by migration; acceleration (quantitative 
increase in migrant numbers); differentiation (mi­
grants belong to a range of ethnicities and nationali­
ties) and politicization (elevation of migration issues 
to the realm of high politics). 

On the positive side, migration is an avenue for the 
empowerment of women as it provides an opportu­
nity for them to improve their economic situations 
as income earners and contributors to the upkeep· 
of households. However, at the same time, mlgra-

z Castles, S. and Miller, M.J. I 998. 'The Age of migra­
tion: International Population Movements in the Modem 
World, 'in The Feminization of Migration: Dreams and 
Realities of Migrant Women in Four Latin American 
Countries edited by C. Lipszyc,p.8 
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Women make up a significant portion of international migrants 

tion can be disempowering as the migrant econo­
my replicates inequalities that discriminate women 
for being both women and foreigners, hence they 
are forced to work in low-income sectors. Moreover, 
women in the labour market are exposed to gender 
pay gaps, Jack of access to pension and social protec­
tion services and are highly vulnerable to exploitation 
and gender-based violence. At the other end of the 
spectrum, women who have been forced to migrate 
escaping conflict and instability or who are victims 
of trafficking are triply vulnerable to gender-based 
violence in countries of origin, transit countries and 
destination countries. The perilous journey of cross­
ing borders is filled with harrowing accounts of rape, 
xenophobia and physical violence at the hands of 
smugglers, humanitarian workers and immigration 

authorities. 

In the African context, a progressive document as far 
as women's rights are concerned is the 2003 Proto­
col to the African Charter on Human and Peoples' 
Rights on the Rights of Women in Africa, also known 
as the Maputo Protocol. In addition to enshrining 
civil and political rights; economic and social rights; 
rights to peace and development and reproductive 
rights; the Maputo Protocol also speaks to the elim­
Ination of all forms of discrimination and violence 

Photo credit: World Bank 

against women and calls for the full protection of 
asylum-seeking women, refugees, returnees and 
Internally displaced persons (lOPs), prohibiting all 
forms of sexual exploitation in armed conflict situa­
tions and in refugee camps and settlements. 

Despite the momentous potential of the Maputo 
Protocol for the promotion of women's rights, issues 
of non-implementation and non-ratification continue 
to militate against its use as an effective policy tool 
for women's empowerment. As of 2015, 36 out of 
the 54 African states had ratified the Maputo Proto­
col. However, several of the states that have ratified 
have displayed reservations around controversial 
articles particularly those ·covering early marriage, 
property rights and reproductive rights, all of which 

are directly related to women's equality. Therefore, 
the onus rests on African governments and policy of­

ficials to move away from an 'add and stir' approach 
that has dominated policy discourse around gender 
equality and the legislation of women's rights. At the 
international level, policy documents that specifical­
ly address the rights of women migrants include the 
1979 Convention on, the Elimination of All Forms of 
Discrimination against Women (CEDAW); the 1990 
International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their 
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Families (ICRMW); the 1995 Beijing Platform for Ac­

tion and the 1951 Convention relating to the Status 
of Refugees which specifically covers the rights of 
refugees and the legal obligations of states. 

The empowerment of migrant women begins by 
recognizing that migrant women are bearers of 
rights and advocating for a rights-based approach 
to female migration. A rights-based approach to 
migration examines the gendered hierarchies that 

impede the full realization of the rights of migrant 
women with the aim of galvanising states, civil so­
ciety, non-governmental organisations and other 

stakeholders to fulfil their obligations in securing the 
human rights of migrant women and in turn, elevate 

their capacity for human development. Dovetailing 
a rights-based approach is the migration-develop­
ment nexus which emphasizes the view of women as 

development agents as opposed to passive victims 
of gendered dimensions of the migration discourse. 
Instead of instrumentalizing women as victims of 

the dark side of migration entailing trafficking, polit­
ical instability and global economic restructuration; 
the agency of women should be acknowledged as 

determinants of the migratory project, remittance 
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INTRODUCTION 

The Pan African Parliament (PAP) was conceived in 
the Treaty Establishing the African Economic Com­
munity signed in Abuja, Nigeria 1991 (Abuja Treaty) 
as a platform for the voices of the peoples of Afri­
ca and their grassroots organizations on matters of 

continental integration. With the transformation of 
the OAU (Organization of African Unity) to the Afri­
can Union (AU), the Pan African Parliament was in­

corporated into the Constitutive Act of the African 
Union as one of the organs with a unique mandate 
to represent the aspirations of the peoples in the de­
cision making processes of the AU, regarding the im­
perative of pursuing African Unity through political 
and economic integration. 

PERSPECTIVE OF THE PAP 

Africa's past history is replete with examples of mar­
ginalization and exclusion of women in critical areas 
of life. Women represent more than half of the pop­
ulation of our continent and have a critical role to 
play in its development and as such, deserve equal 
opportunity as the men folk, as well as the platforms 
to realize their legitimate aspirations. Women repre­
sent an untapped resource in all spheres of develop­
ment and there is irrefutable evidence of extraordi­
nary performance and positive results when women 
are engaged in key positions that are vital to the de­
velopment of our continent. 

It is however regrettable that despite a track record 
of excellence, this very critical segment of the so­
ciety remains the most marginalized in the African 
socio-economic and political spectrum. Women are 
still faced with challenges of poverty, high illiteracy, 

(18) 

sexual violence, abuse, high infant and mortality 
rates and HIV/AIDS. 

Few governments have taken effective measures to 
address this challenge especially with regard to the 
domestication and implementation of provisions of 
international and regional treaties that aim to pro­
mote the rights of women and create an enabling 
environment for women and girls in Africa. 

The adoption of the Protocol to the African Char­
ter on Human and Peoples' Rights on the Rights of 
Women in Africa by the African Union Heads of State 
and government was welcomed with expectation of 
change. The Protocol seeks to promote and protect 
the rights of African women by reinforcing interna­
tional human rights standards and adapting them 
to address context-specific violations of African 
women's rights. 

The declaration of 2015 by the Assembly of Heads of 
State and Government as the 'Year of Women's Em­
powerment and Development towards Africa's Agen­
da 2063' and the subsequent declaration of 2016 as 
the 'Year of Human Rights with a Particular Focus 
on the Rights of Women' further demonstrated the 
willingness of our leaders to address the persistent 
challenges faced by women as a result of social, eco­
nomic and political marginalization, gender-based vi­
olence and discrimination against women and ensure 
that they participate in and benefit directly from the 
growth and transformation opportunities capable of 
improving their lives and livelihoods. 

It is therefore crucial that African leaders and State 
Parties commit to this vision to ensure the elimina­
tion of all forms of discrimination against women 
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and violations of women's rights and improve their 
access to, and control of, finances, land, education, 
health, sciences and technology and decision-mak­
ing in political governance and business enterprises. 
Parliamentarians, custodians of democracy and hu­
man rights and representatives of the people will en­
gage in discussions that contribute to the promotion 
of the welfare of women. 

WORK OF THE PAP 

The Pan-African Parliamentarians represent all 
the peoples of Africa and pursue the objective of, 
amongst others, facilitating the effective implementa­
tion of the policies and objectives of the AU as well as 
promoting the principles of human rights and democ­
racy in Africa. In order to achieve its objectives, the 
PAP, since Its Inception has embarked on deliberate 
programmes including the promotion of the Afri­
can Women's Protocol as part of Its drive to protect 
women's rights and enhance gender equality and af­
firmative action for women across Africa. It has also 
played a pivotal role in mobilizing parliamentarians in 
their role as agents and champions of change. 

The PAP established ten Permanent Committees 
that deal with various sectors and areas of concern 
relevant to the African continent and its people. The 
Committee on Gender, Family, Youth and People 
with Disabilities has a mandate to consider issues 

relating to the promotion of gender equality and as­
sist the parliament to oversee the development of 
policies and activities of the Union relating to family, 
youth and people with disabilities. 

In addition, the PAP has, in line with Rule 85 of its 
Rules of Procedure, established the PAP Women's 
Caucus to play an oversight role with regards to wom­
en's rights and gender issues. It has been involved in 
the advocacy on the ratification, domestication and 
implementation of women's human rights instru­
ments including the African Protocol on Women's 
Rights as well as monitoring the implementation of 
women's human rights instruments on the continent. 

The PAP instituted the Annual Women's Conference, 
a platform for the propagation of the decisions and 
policies of the African Union on women. Through 
this forum, the PAP has focused on human rights, 
peace and security, maternal health, child mortality, 
social and economic empowerment, involvement in 
political and decision making processes and numer­
ous other gender issues. 

Furthermore, the Annual Women's Conference has 
been used to track the progress made towards the 
implementation of gender focused programmes, 
policies and activities by the AU and monitor prog­
ress in the implementation of the Millennium Devel­
opment Goals (MDGs); i.e. promote gender equality 
and empower women, reduce child mortality, im­
prove maternal health and combat HIV/AIDS, Malar­
ia and other diseases. 

MILESTONES 

The Pan Afr!~an Parliament has worked to strength­
en and consolidate efforts to empower women 
through meanrngful participation of women and 
equal partnetship In driving the development 
agenda hi 'AfriEa~ partnership with national par­
liaments, PAP has promoted the development and 
the strengthening of platforms for women's partici­
pation in governance, and established a mechanism 
to give priority to policies and programmes to curb 

the marginalization of women. 

Through the Annual Women's Conference, the PAP 
is able to harness the enormous potential of con­
structive engagement of African women to Africa's 
development agenda. The PAP Women's Conference 
in 2012 was held under the theme, "The Role of Par­
liamentarians in Promoting Maternal, Newborn and 
Child Health in Africa on Maternal and Child Health" 
to support the African Union campaign to 'end child 
marriage' in Africa; and launch the Pan African Cam­

paign Against Marriage of Under Age Girls. In 2013 
the PAP advocated to promote the Right to Life, In­
tegrity and Security under the theme, "Parliamen-
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PAP is working to consolidate efforts to empower women 

.r .· 
tarians Responding to Violence .;.aJa(~st Women in 
Africa: From Legislation to Effective Enforcement" to . 
develop strategies to address violence against wom­
en on the continent in collaboration with national 
and regional parliaments. The Annual Women's Con­
ference of 2015 dwelt on the theme "2015 Year of 
Women's Empowerment and Development towards 
Africa's Agenda 2063: From Dialogue to Action-The 
Role of PAP Women in Parliament". 

Cognizant of the impact of conflict on women and 
children, the PAP has undertaken fact- finding mis­
sions to assess the situation of women and girls in 
conflict areas including Chad (May 2006); Central 
African Republic (April 2007); Burkina Faso (2008); 
Saharawi Arab Democratic Republic (July 2011) and 
Sudan and South Sudan (September 2012). In order 
to increase awareness and eradicate harmful tradi­
tional practices such as female genital mutilation/ 

.. Co\: 
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cutting (FGM/C), the PAP undertook fact-finding 
missions to various member states including Ethi­

opia in 2009. It contributed to the launch of a pilot 
training programme for African midwives in Sudan 
in 2012; towards strengthening health systems, 
particularly in the provision of maternal health ser­
vices in Africa. 

The PAP marked the tenth anniversary of its estab­
lishment in 2014 with a Women's Dialogue convened 
to promote women's empowerment and their par­
ticipation in all spheres: social, economic and politi­
cal. It commemorated the 2015 Africa Day Celebra­
tions under the theme, "2015 The Year of Women~ 
Empowerment and Development towards Africa~ 
Agenda 2063" to position African women favourably 
in the long term development trajectory of Agenda 
2063 for a prosperous and unified Africa. 
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In order to accelerate the ratification and domesti­
cation of AU legal instruments including the African 
Union Protocol to the African Charter on Human and 
Peoples' Rights on the Rights of Women in Africa, 
the PAP has strengthened ties with regional and na­
tional parliaments through the annual conference of 
speakers of African national parliaments and parlia­
ments of regional economic communities. Through 
this conference, parliamentarians are sensitized on 
African Union decisions especially the legal instru­
ments and the need to achieve speedy ratification 
and domestication. 

The Seventh Annual Conference of Speakers of Af­
rican Parliaments held under the theme, "2015 The 

Year of Women~ Empowerment and Development 
towards Africa's Agenda 2053" in August 2015 ob­
tained the commitment of speakers of African par­
liaments to expedite the process of women's em­
powerment at all levels and, most importantly, to 
consider policies for inclusive financing for women 
and initiate and pass laws and regulations that facil­
itate women's access to resources, land as well as 
ensure that, parliaments have entrenched policies 
for gender equality and that women at the local level 
participate fully in the development process. 

The Assembly of African Union Heads of state and 
Government at its meeting in June 2014, at Mala­
bo, Equatorial Guinea adopted the revised Protocol 

to the Constitutive Act of the African Union on the 
Pan African Parliament. The revised Protocol assigns 
attributes of a legislature to the PAP through the 
power to propose draft model laws for adoption by 
the Assembly in areas approved by the Assembly, 
as well as propose model laws for the consideration 
and possible adoption by the Assembly as a matter 
of the AU procedure of treaty making. 

The implication of this provision in the revised Proto­
col is that the PAP will be in a better position to devel­
op and propose model laws that have direct bearing 
on the lives of African women. Additionally, significant 
attributes .of the revised Protocol include the fact that 

,-

the representation of women parliamentarians at 
the PAP has been increased to two or three for each 
delegation of five from a national parliament of AU 
member states, thus enhancing women's representa­
tion in political and decision making processes. 

CHALLENGES AND WAY FORWARD 

The Pan African Parliament as the AU organ repre­
senting the people Is uniquely positioned to pro­
vide a platform to mobilize citizen participation in 
the affairs of the African Union and promote the 
rights of women. To better deliver on its mandate, 
it requires legislative powers which can be obtained 
through the process of ratification of the revised 
Protocol by 28 member states of the African Union. 
The leadership of the PAP has embarked on intensive 
advocacy but the process has been slow. The sup­
port of the Heads of State and Government is solicit­
ed, for it to come into force and strengthen the PAP 
to play its pivotal role, i.e. represent the aspirations 
of the peoples of Africa, in the decision-making pro­
cesses of the African Union as was contemplated in 
the vision behind its establishment. 

The PAP recognizes the huge potential of Africa's 
women and remains committed in its advocacy for 
the domestication by member states, of key provi­
sions of protocols that relate to women's rights, as 
well as support and monitor the implementation of 
policies that translate into actions to mainstream the 
inclusion of women into the various spheres of life; 
to promote gender equality and redress imbalance. 

Adv. Gala/ Nassir is Acting Deputy Clerk of Legislative 
Business at the Pan African Parliament. Contact him 
at Galai.Nassir@panafricanparliament.org. 



"Looking back to look ahead" 

2015 marked the 251h Anniversary of the adoption 

of the African Charter on the Rights and Welfare of 
the Child (ACRWC). The African Charter on the Rights 
and Welfare of the Child (also known as the African 
Children's Charter) is the only region focused child 
rights instrument in the world and can be seen as the 
legacy of the founders of the Organization of African 
Unity (OAU) to African children. Shortly after the 
establishment of the UN Convention on the Rights 
of the Child (CRC}, the OAU Assembly adopted the 
Children's Charter in 1990. It has since been ratified 
by 47 African countries. Though the adoption of this 
Charter has been influenced by preceding child rights 
instruments, it has significantly advanced the protec­
tion of children in Africa. The African Children's Char­
ter is crafted in a manner that enables it to address 
the problems of African children. The ACRWC re-em­
phasises the African philosophy of human rights, as 

stated in its preamble: 

'~ .. Taking into consideration the virtues of 
their cultural heritage, historical background and the 
values of the African civilization which should inspire 
and characterise their reflection on the concept of 
the rights and welfare of the child, 

Considering that the promotion and protection of the 
rights and welfare of the child also implies the per­
formance of duties on the part of everyone ... " 

The monitoring body established by the African Chil­
dren's Charter to promote and protect the rights 
enshrined in the Charter; the African Committee 
of Experts on the Rights and Welfare of the Child 
(ACERWC), convened a conference to commemorate 
the 25th Anniversary of the Charter in November 
2015, at the headquarters of the African Union. The 
objectives of the conference among others were to 

assess the impact of the Charter in advancing child 
rights in Africa over the past 25 years, and to develop 
an Agenda for the next 25 years based on the lessons 
learnt. The conference brought together experts on 
children's rights, the Chairperson of the Permanent 
Representatives Committee (Zimbabwe), officials 
from the African Union Commission, the Special Rep­
resentative of the UN Secretary General on Violence 
Against Children, members of AU human rights or­
gans, UN agencies, non-governmental organizations, 
civil society organizations and academic institutions, 
who debated on thematic papers ranging from child 
marriage; right to name, birth registration and na­
tionality; child participation; children with disabil­
ities; children affected by armed conflicts; etc. The 
outcome of this conference was the adoption of a 
Children's Agenda for the next 25 years, in line with 
Agenda 2063. 

Provisions of the African Children's 
Charter 

The necessity for the adoption of an African specific 
instrument for African children given the existence 
of the UN CRC is often questioned. Several argu­
ments account for this. The exclusion or marginal­
ization of African countries in the drafting process 
of the UN CRC is the major factor which led to the 
establishment of a region specific instrument. Due 
to such under representation, most of the concerns 
of African children were neglected. Moreover, some 
specific omissions from the CRC, such as the situa­
tion of children living under apartheid, factors dis­
advantaging the female child, socio-economic condi­
tions of African children, and a compulsory minimum 
age for military service necessitated the adoption of 
this regional instrument. This is clearly envisaged 
in the document itself. The preamble of the African 
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The ACRWC is the only child focused child rights instrument in the world Photo credit: ACRWC 

Children's Charter states that the Charter was estab­
lished to recognize the situation of African children 
which 'remains critical due to the unique factors of 
their socio-economic, cultural, traditional and devel­
opmental circumstances, natural disasters, armed 
conflicts, exploitation and hunger' (Para 4 of the 
Preamble). 

The African Children's Charter encompasses a wide 
range of rights and obligations for the advancement 
of children's rights in Africa. The four 'pillars' of the 
CRC, namely, the principles of non-discrimination, 
the best interest of the child, life survival and de­
velopment, and participation, are also incorporated 
with the same status in the African Children's Char­
ter. In addition, it also consists of provisions which 
are articulated in an innovative and progressive 
manner for the advancement of children's rights in 
Africa. This enables the Charter to accord a greater 
degree of protection for African Children. 

The first point which should be noted with regard 
to the progressive nature of the African Children's 
Charter as it relates to its non-qualified definition of 
a child is article 2, which defines a child as below the 
age of 18, without attaching any claw-back clause 
that allows a situation where a child below the age of 
18 could attain majority earlier under applicable Jaw. 
This may give countries leeway to take actions which 
contravene the interests of children. For instance, 
countries might employ such qualification to justify 
acts such as recruiting child soldiers during armed 
.conflict and allowing early and child marriages. 

In addition, the African Children's Charter has also 
granted a higher degree of protection to children in 
Africa through its position on social, economic and 
cultural rights. The Charter avoids the traditional 
separate treatment of human rights as civil and polit­
Ical rights on the one hand and economic, social and 
cultural rights on the other hand. The current view 
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of human rights treats all rights as interdependent, 
and the Charter is in line with this contemporary un­
derstanding of human rights. Moreover, the concept 
of progressive realization of rights, which is part of 
the CRC, does not appear in the African Children's 
Charter. 

Another innovative articulation of the African Chil­
dren's Charter is article 4(1), which states that the 
best interest of the child is 'the' primary consider­
ation in all actions concerning the child and is par­
amount over the other three principles. The same 
principle is embodied in article 3(1) of CRC, but dif­
ferently from the African Children's Charter, in that 
it states that in all actions concerning children, the 
best interests of the child shall be 'a' primary con­
sideration. The article 'a' in the CRC shows that in 
determining on issues which pertain to the child's 
interest, the best interest principle ·may not be the 
only principle to be consulted. The Convention al­
lows other principles and considerations to be taken 
into account. However, the African Children's Char-
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ter takes a different stance and uses the article 'the', 
which basically means, the best interest of the child 
is the only principle to be consulted in matters of the 
child's interests. 

The other added value of the African Children's 
Charter has been manifested through the inclusion 
of the concept of children's duties. Proceeding from 
the view that a child is part of a community of peo­
ple, the African Children's Charter gives children the 
responsibility to work for the cohesion of the family, 
to respect their parents, superiors and elders at all 
times and to assist them in case of need. This unique 
feature of the Charter contributes towards the provi­
sion of a forum of participation for African children. 
It allows children to be involved in matters which 
might affect their interests and experience adult­
hood In advance and hence secures the realization 
of 'true' participation. 

Moreover, the Charter includes the child's rights to 
participation, which includes the right for the child's 
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views to be held in all judicial or administrative pro­
ceedings affecting his/her interests, and provides 
that those views must be taken into consideration. 
The Charter also guarantees the right of participa­
tion of the child in artistic and cultural life and in ad­
ministrative justice. Considering the child as an au­
tonomous individual, these provisions are of great 

importance in Africa, where children are considered 
to be the property of both their parents and the 
community at large. 

Trying to address the plight of the girl child in Afri­
ca, article 11(3)(e) of the African Children's Charter 
obliges member states to take affirmative action and 
measures with regard to female, disadvantaged and 
gifted children. This in turn addresses social imbal­
ances, which can be corrected by states' actions. 

Generally, the Charter imposes an obligation upon 
member states to take special measures with regard 
to children with disabilities. It completely prohibits 
use of and recruitment of children in armed groups, 
and provides a provision for state parties to take all 
appropriate measures to eliminate harmful social 
and cultural practices prejudicial to the welfare, dig­
nity and development of the child. 

Ensuring Accountability 

To monitor the implementation of this instrument, 
the African Committee of Experts on the Rights and 
Welfare of the Child was established in 2001 in ac­
cordance with article 32 of the African Children's 
Charter. The Committee comprises 11 independent 
experts who are elected by the Assembly of the Afri­
can Union. Each member is elected for a non-renew­
able term of five years. According to articles 33-37 
of the African Children's Charter, members must be 
nationals of a state party to the Children's Charter. 
They must also be individuals of high moral standing, 
integrity, impartiality and competence in matters of 
the rights and welfare of the child. Drawing its man­
date from article 42 of the African Children's Char­
ter, the Committee undertakes a number of activities 

with a view to promoting and protecting the rights 
and welfare of the child in Africa. 

The ACERWC launched a campaign on the Universal 
Ratification of and Reporting on the Implementa­
tion of the ACRWC in 2013 to be carried out over 
a two-year period culminating in November 2015 
during the commemoration of the 25th anniversary 
of the adoption of the ACRWC. The campaign aimed 
at achieving universal ratification and states parties' 
fulfillment of their reporting obligations by Novem­
ber 2015, promoting the effective implementation 
of the ACRWC, and advocating for the withdrawal 
of reservations. Since the launch of the campaign, 
the Secretariat of the Committee has witnessed an 
unprecedented flow of state parties reports, i.e. 19 
since January 2014. 

State parties are required to submit an initial re­
port within 2 years of the ratification of the Charter, 
and periodic reports subsequently every 3 years. To 
date, 32 states parties have submitted their reports, 
thanks to the continuous advocacy of the Commit­
tee and 5 countries have also submitted their peri­
odic reports. Though some reports are overdue for 
years now, the Committee still pushes states parties 
to expedite the reporting process and submit their 
reports. Concurrently, civil society organizations con­
tribute to give an alternative voice to state parties' 
reports by submitting complementary reports to 
the Committee. Promotional visits to countries that 
have not ratified the Charter were conducted by the 

Committee in the past. Advocacy missions to South 
Sudan (July 2014) and Central African Republic (De­
cember 2014) were fruitful as the South Sudanese 
National Legislative Assembly voted to ratify the Af­
rican Children's Charter in October 2014. Hopefully, 
we will welcome the 481

h State Party to the ACRWC 
in the days ahead. 
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Also invested with the mandate to interpret the pro­

visions of the Charter, the Committee has the power 
to issue authoritative interpretation of the Charter, 
in order to clarify its meaning and scope. This is gen­

erally done through "General Comments". These are 
tools used by treaty bodies to provide a substantive 

elaboration of the meaning of treaty provisions, as 

well as an in-depth analysis of procedural concerns 
regarding the human rights treaties. To date, the 
Committee has issued two General Comments re­

spectively on article 6 and 30 of the Charter. Gen­
eral Comments N"1 (GC 1) on article 30 deals with 

children of imprisoned parents, while General Com­

ment N" 2 (GC 2) is concerned with the right to a 
name and nationality recognized by article 6 of the 

Charter. Two generals comments are being finalized, 
one on Article 31 of the Charter which deals with 

the responsibility of the Child, and a Joint General 

Comment on Child Marriage with the African Com­
mission on Human and People's Rights. 

There is much to celebrate as we mark the 25th an­

niversary of the African Children's Charter. At the 
time of writing, (June 2016), 47 Member States of 

the African Union have ratified the Charter and there 

is an encouraging pace with regard to state parties' 

compliance on their reporting obligations on the 

implementation of the Charter. State parties to this 

instrument are taking legal and practical measures 
to harmonize their national laws and policies on 

children with international and regional standards. 
The constitutions of many African countries cover 
the rights of the child in considerable detail, which 

~\ 
~ 

evidently helps to ensure the full realization of the 

rights and well-being of children in Africa. Moreover, 

tangible progress has been witnessed towards the 

achievement of the Millennium Development Goals 
(MDGs) and the fulfillment of children's rights to sur­

vival, development and protection. 

However, with all the progress towards the protec­
tion of children's rights, grave child rights violations 

remain an urgent and serious concern in many Af­

rican countries. While many children in Africa are 
able to grow, learn and thrive as part of loving fam­

ilies and communities, others suffer due to issues 
like poverty, conflict, natural disasters, and harmful 

practices such as early marriages. Many children in 

Africa are still affected by different types of abuse, 

including economic and sexual exploitation, gender 

discrimination in education, child labour, child mar­

riage, and their association in armed conflicts. 

Therefore, celebrating the 25th anniversary of the Af­

rican Children's Charter is an urgent reminder that 

we have still a long way to go and much remains to 

be done to create an Africa fit for children. 

Ayalew Getachew Assefa and Kameni Ngankam are 
respectively Legal Researcher and Communication 
Officer at the Secretariat of the African Committee of 
Experts on the Rights and Welfare of the Child (ACER­
WC), African Union Commission. 



The African Union's dedication of 2016 as the "Year 
af Human Rights with particular focus on the rights 
of Women" offers hope to women and girls across 
Africa for real improvements in their daily lives and 
in the enjoyment of their human rights. Human 
rights play an intrinsic role in achieving sustainable 
development and tackling the inequalities and dis­
crimination that continue to hold people, and par­
ticularly women and girls, in poverty and exclusion. 

As a global human rights movement with presence in 
15 African countries and three regional offices across 
the continent, Amnesty International has been cam­
paigning for over a decade for positive changes for 
women and girls in Africa. The African continent has 
witnessed the powerful transformations that can 
take place when women and girls are empowered to 
claim their rights. Increased political participation of 
women in South Africa and Rwanda, and the election 
of a female President in Malawi and liberia are key 
examples. Progress can also be made when national 

Adolescent mother with her baby daughter 
Photo credit: Amnesty /nternationa/2014 

laws are reformed to protect women's rights. At the 
local level, Amnesty International has witnessed the 
power of women and girls supporting campaigns for 
better access to maternal health services.1 

Despite this progress, gender inequality remains the 
most pervasive form of inequality around the world 
and throughout Africa. 2016 provides a vital oppor­
tunity to emphasise that human rights principles re­
quire addressing gender inequality and empowering 

women and girls to claim their rights so that they 
can partake fully in public and political life and bene­
fit from development on an equal footing with men 
and boys. 

In reality, women and girls continue to face perva­
sive gender discrimination and violations of their hu­
man rights. Some are at greater risk of exclusion and 
human rights violations when gender discrimination 
is compounded by discrimination on other grounds, 
as for example in the case of adolescents and girls; 
women and girls of minority or indigenous status; 
and women and girls living in poverty or belonging 
to marginalized groups. This is evident in the per­
sistently high rates of preventable deaths and inju­
ries of women and girls in pregnancy and childbirth. 

Thousands of girls continue to be subjected to child, 
early and forced marriage, female genital mutilation 
and other harmful practices. All women and girls 
should be able to freely decide whether or when to 
get married, whom to marry, and whether or when 
to get pregnant. However, across the continent, bar­

riers to such choices are fuelled by social attitudes 
that value men and boys over women and girls. 

1 https://www.amnesty.org/ennatcst/carnpalgns/2015/04/this-carnpalgn­
ls-a-stepplng-stone-how-women-and-girls-are-fighting-for-better­
healthcare-in-south-africa/ 
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Gender discrimination Impacts on girls' ability to enjoy their right to education 
Photo credit: Yohannes Zirotti 

Violence against women and girls is a persistent and 
devastating manifestation of gender discrimination. 
Too often, laws and policies fail to protect survivors 
of sexual and gender based violence or provide them 
with justice. Discriminatory attitudes place women 
and girls at increased risk of sexual violence during 
armed conflict. In a recent report, Amnesty Inter­
national has recommended that members of Boko 
Haram be investigated for the war crimes of rape, 
sexual slavery, and other forms of sexual violence.2 

Similarly, women's participation in conflict resolution 
and peace-building is denied, despite the enormous 
opportunities that their participation can bring. Les-

2 Amnesty International, 'Our job is to shoot, slaugl1ter and kilf: Boko Ha­
rams reign of terror in North East Nigeria, AFR 44/1360/2015; Amnesty 
Jnternationa~ 'Circles of hell': Domestic, public and state violence against 
women in Egypt, MDE 12/004/2015. 

sons learned from liberial highlight the importance 
of including women in peace-building processes, in­
cluding in the re-integration of persons associated 
with fighting forces. 

Gender discrimination also impacts on women and 
girls' ability to enjoy their right to education. There 
have been cases where pregnant girls have been ex­
cluded from mainstream schools and barred from 
sitting vital exams. Such action not only stigmatizes 
an estimated 10,000 girls but risks destroying their 
future life opportunities. It is vital that children and 
adolescents are provided with education, including 
comprehensive sexuality education, so that they are 

3 Amnesty International, Lessons from Liberia: Reintegrating women in 
post-conflict Liberia, AFR 34/002/2009. https://www.amnesty.org/en/ 
documents/ A FR34/002/2009/en/ 
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Fondation Cardinale Emile Biyenda provides refuge to survivors of rape, early, farced and child marriage 
and unwanted pregnancies in Ouagadaugo 
Photo Credit: Amnesty International 

empowered with information and skills to make de­
cisions about their own bodies and challenge gender 
inequality. 

The Year of Human Rights with particular focus on 
the rights of Women, dubbed 'Project 2016', pres­
ents a momentous occasion to place gender equality 
and women and girls' rights - including their sexual 
and reproductive health and rights- at the forefront 
of the development agenda. It coincides with African 
Heads of State beginning to implement their vision 
of sustainable development, human rights and peace 
for all under the African Union's commitment for 
Agenda 2063 and the United Nations "2030 agenda 
for Sustainable Development" (SDGs). In doing so, 

states must ensure that the implementation of the 
SDGs at .. national and regional levels is gender-sensi-

tive, rights-based, inclusive and aligned with states' 
human rights obligations. Women and girls must be 
enabled to truly participate in the planning, imple­

mentation and monitoring of the SDGs. 

The Sustainable Development Goals specifically rec­
ognise the importance of sexual and reproductive 
health and rights as an integral part of achieving 
women's empowerment and gender equality. The 
specific targets under both Goal 5 on gender equal­
ity, and Goal 3 on health require states to achieve 
a significant reduction in their maternal mortality 
ratios, and ensure universal access to sexual and re­
productive health services, including for family plan­
ning, information and education, and the integration 
of reproductive health into national strategies and 
programmes. 
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The comprehensive human rights obligations under 
the African Charter, Maputo Protocol and African 
Charter on the Rights and Welfare of the Child offer 
a vision of what really focusing on women's rights in 
2016 entails. In a year, much progress can be made 

in increasing the respect, protection and fulfilment 
of women and girls' human rights, with women and 

girls as active agents in the process. 

Photo credit: Amnesty International 

*Louise Carmody is the Thematic Researcher at the 
Amnesty International Southern Africa Regional Of­
fice. Contact her at louise.carmody@amnesty.org. 



In April 2011 Zambia passed one of the most com­
prehensive laws on gender-based violence in the 
SADC {Southern African Development Community} 
region, the Anti-Gender Based Violence Act no. 1 
of 2011. Not only does the act offer a comprehen­
sive framework for protection, but also a means of 
survival for victims and survivors of gender based 
violence, and prosecution of perpetrators. Perhaps 
what is most important and ground breaking about 
the Act is that it specifically provides for: 

i. The establishment of a gender based violence 
fund to assist victims and or survivors 

ii. Establishment of shelter to support victims and 
or survivors of gender based violence. 

iii. Provision of emergency monetary relief 
iv. Addressing of harmful traditional practices 

Yet the act remains largely unknown by the majority 
of Zambian women, the very people it is meant to 
protect. 

Women constitute 51% of the total population in 
Zambia, with statistics indicating that one in five 
women has experienced some form of sexual vio­
lence at some point in their lives, with spousal abuse/ 
domestic violence registering the highest incidents 
of gender based violence (GBV}. Zambia is signato­
ry to various international, regional and sub-region­
al instruments protecting and promoting women's 
rights and these include the Protocol to the African 
Charter on Human and Peoples' Rights on the Rights 
of Women in Africa, CEDAW, and the SADC Protocol 
on Gender and Development. Zambia therefore has 
a duty to ensure that these instruments are domes­
ticated and implemented. 

The Act defines gender based violence as "any phys­
ical, mental, social or economic abuse against a per­
son because of that person's gender." In particular, 
the Act lists the following as amounting to gender 
based violence: 

• Violence that results in or is likely to cause phys­
ical, sexual or psychological harm or suffering to 
a person, including threats of such acts, coercion 
or arbitrary deprivation of liberty, whether oc­
curring in public or private life; and 

• Actual or threatened physical, mental, social or 
economic abuse that occurs in a domestic rela­
tionship. 

The Act seeks to address all forms of gender-based 
violence. It goes on further to list the types of abus­
es arising from cultural practices to include forced 
virginity testing, forced marriages, "sexual cleans­
ing" and child marriages. It also defines such abuse 
to include "abuse perpetrated on a person by virtue 
of the person's age, physical or mental incapability, 
disability or illness." 

In pursuance of the Anti-GBV Act, the Zambian gov­
ernment has started constructing shelters in three 
districts in Zambia. In the last five years or so, the 
Government has also reviewed laws such as the pe­
nal code to increase protection of women and chil­
dren from sexual violence and also developed the 
National Gender Policy 2014 based on the review 
of the National Gender Policy of 2000. The National 
Plan of Action on Gender Based Violence (NPA-GBV} 
2010-2014 lays out the government's commitment 
to eliminate GBV. Civil society and several non-gov­
ernmental organizations have played a pivotal role in 
ensuring adequate protection for women. 
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The Act in itself is a result of over 10 
years of advocacy for a comprehensive 
piece of legislation 

The Police Victim Support Units and the one-stop 
centres at Mtendere and Chawama clinics in Lusaka, 
Buchi Clinic in Kitwe, Chipata, Mazabuka, Livingstone 
and Kabwe District Hospitals and Ndola Central Hos­

pital were established. World Vision, UNICEF and 
YWCA {Young Women Christian Association) have 
also established one-stop and drop-in centres. Var­

ious NGOs also provide social services and counsel­
ling services to victims, for example Lifeline Zambia 
has a 24hr toll free telephone counselling service ac­
cessible from all the mobile phone networks in Zam­
bia {Dial 933). It provides counselling and guidance 

in cases of gender based violence, HIV and AIDS and 
other social issues. 

It can be argued that the rise in the number of GBV 
cases being reported can be attributed to an in­
crease in awareness of the Anti GBV Act. However, in 

as much as there has been much progress, there re­
mains a lot of work to be done. There are still many 
challenges and limitations to be overcome and these 

include ineffective implementation, inadequate fi­
nancial and human resources, and lack of public 
awareness of relevant legislation, and weak mon­
itoring and evaluation strategies. The Act though 
comprehensive, does have a few shortcomings 
which include certain types of violence not catered 
for, such as violence associated with sex workers and 
violence perpetrated by police and security forces, 
including torture of detained women. Nonetheless, 
the Act represents a major step forward in the fight 
against GBV In Zambia and it is one of the most 
comprehensive laws on GBV in the SADC region. 

Chidoori Rumbidzai Elizabeth; Special Research Fel­
low- Dag Hammarskjold Institute for Peace and Con­
flict Studies, Copperbelt University. Kitwe, Zambia. 
Contact her at on rumbidzaichidoori@gmail.com 



The African Union has done it again. 

From dedicating 2015 to women's empowerment 
through its theme "Year of Women Empowerment 
and Development towards A/rica's Agenda 2063'~ 
it has dedicated 2016 to "Human Rights, with Spe­
cial Focus on Rights of Women': This, combined with 
numerous progressive AU human rights frameworks 
reaffirms its political commitment towards realizing 
and fulfilling women's rights, gender equality and 
women's empowerment. This comes at an oppor­
tune moment, following the adoption of the 2030 
Agenda for Sustainable Development in September 
2015 where world leaders including African Govern­
ments renewed their commitments towards realiz­
ing gender equality and empowerment of all women 
and girls everywhere. Although with emphasis that 
Africa's development will be driven and guided by 
its own development vision, Africa Agenda 2063, 
the AU and its member states played a critical role 
during the consultations and negotiations of the 
2030 Agenda for Sustainable Development, also 
popularly known as SDGs. 

Reflecting on 2015, one might ask, what difference 
does it make, especially to the African women and 
girls, when the AU dedicates two years to women's 
empowerment and rights consecutively. By focusing 
on women's empowerment in 2015, for example, 
the 2S1h Ordinary Session of the Assembly of AU held 
in June in 2015 in Johannesburg South Africa adopt­
ed a declaration recommitting to women's empow­
erment, promising to: 

• Enhance women's contribution and benefit from 
formal agriculture/agribusiness value chains 
including calling on AU members states to im-

plement women's right to access, control and 
ownership of resources and increasing women's 
financial inclusion that grows women from mi­
cro-financing to macro-financing. 

• Enhance women's access to health with a focus 
on understanding the gendered impact of Ebola, 
support to survivors of sexual and gender based 
violence, ensuring that sexual and reproductive 
health and reproductive rights of African wom­
en are implemented in line with the Maputo 
Protocol and the Maputo Plan of Action, and 
ending the AIDS epidemic using a human rights 
approach. 

• Enhance the agenda on women, peace and se­
curity in line with UNSCR 1325 and Africa's plan 
of silencing the guns by 2020. 

• Enhance women's political participation in gov­
ernance. 

• Enhance women's and girls' access to education, 
science and technology 

• Strengthen mutual accountability to actions and 
results. 

Considering that most, if not all the above commit­
ments essentially renew or reinforce already ex­
isting commitments made regionally and globally, 
accountability in actual implementation is critical. 
Recently, the 20 years review of the Beijing Decla­
ration and Platform for Action, noted that the lack 
of implementation mainly as a result of limited 
resources (technical and financial) allocated to ad­
vancing gender equality remains a persistent chal­
lenge . As a result UN member states including Af­
rican Governments made a commitment during the 
591h Session of the UN Commission on the Status of 
Women (CSW-59) to significantly increase financ­
ing for gender equality. Although research shows 
that all gender machineries in all sectors are unac-
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ceptably underfunded, there is even greater lack of 
funding for women's rights organizations and yet for 
a very long time these have been the main vehicle 
for advancing gender equality and women's rights. 
Accountability to women's rights therefore must 
address the resource gap faced by all machineries 
working on women's rights including the Ministries 
of Gender, the AU Directorate of Gender, Women 
and Development, UN Women and most impor­
tantly national and regional women's rights organi­
zations. If indeed women's rights are a priority to 
the AU and its member states, this must be demon­
strated by the amount of resources they are allo­
cating towards achievement of gender equality. The 
resource allocation must go beyond women funds 
to allocating resources that address structural and 
systemic gender inequalities. 

Photo credit: Brian Emmanuellnganga 

FEMNET welcomes the AU's decision to dedicate 
2016 to women's human rights. As an African wom­
an and a women's rights activist, I am proud of the 
achievements in the area of women's rights thus 
far. Indeed, Africa has strong and progressive policy 
frameworks on women's rights including the gen­
der equality principle in the AU's Constitutive Act of 
2002, the AU Protocol to the African Charter on Hu­
man and Peoples' Rights on the Rights of Women in 
Africa of 2003 (Maputo Protocol), the Solemn Decla­

ration on Gender Equality in Africa of 2004 and the 
Maputo Plan of Action on Sexual and Reproductive 
Health and Rights. AU member states are signatories 
or party to almost all the international frameworks 
on women's rights including CEDAW and Beijing Dec­
laration and Platform for Action. 
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Apart from having progressive policy frameworks, 
specific African countries have made headways 
when it comes to women's rights. Rwanda, a country 
I am proud to call my motherland, despite its limit­
ed resources and its recent horrible history is now 
leading the world with the highest number of wom­
en in parliament with majority of women (64%) in 
the parliament. Namibia and Kenya can be said to 
have the most progressive constitutions that guar­
antee human rights generally and women's rights in 

particular. We have countries such as Cape Verde, 
South Africa and Tunisia with progressive laws on 
Sexual and Reproductive Health and Rights (SRHR) 
including access to safe abortion. Across Africa, the 
under-five mortality rate has decreased by 37% since 
1990, and maternal mortality has fallen by 42 per­
cent. Almost all African countries have laws prohibit­
ing violence against women. 

Despite the progress made on the continent, the re­
cent policy negotiations including UN Commission 
on Status of Women (CSW), Cairo Agenda on Popula­
tion and Development (CPO) and the just concluded 
Post-2015 negotiations have left many with a wrong 
impression of Africa. This is mainly because of the 
conservative positions that African negotiators have 
often taken on women's rights that do not reflect the 
progress and commitment their own countries have 
made towards women's rights and gender equality. 
The question I often ask is what informs the negotia­
tors, if it is not the laws, policies and the voices from 
the ground. 

I hope that the AU's year of human rights, with a 
focus on women's rights will indeed reinforce the 
importance of upholding women's rights not just in 
laws on the continent but in practice and align glob­
al positions on women's rights and gender equality 
with realities on the ground as opposed to personal 
beliefs often informed by one's cultural or tradition­
al background. It must be a moment for all of us to 
revisit our commitments and obligations to wom­
en's rights with the understanding that we cannot 

use our religions, cultural beliefs or norms to abuse 
women's rights. 

The very basis of the Universal Declaration of Hu­
man Rights (UDHR) is that all people are entitled to 
all human rights, equally and without discrimination. 
According to the Vienna Declaration and Programme 
of Action (VDPA), "[a]/1 human rights are universal, 
indivisible and interdependent and interrelated." 
These rights are linked, mutually dependent and mu­
tually reinforcing. General Comment 28 on Article 3 
of the binding International Covenant on Civil and 
Political Rights (ICCPR) stresses that, "State parties 
should ensure that traditional, historical, religious or 
cultural attitudes are not used to justify violations of 
women's right to equality." 

I end by making a call to African leaders as they mark 
and celebrate the Year of Human Rights with a focus 
on the Rights of Women, to ensure that the African 
Union Summits for 2016 are significantly informed 
by the voices and aspirations of African women and 
girls, in all their diversities. An open platform must 
be created that allows ordinary women and girls to 
speak to their Heads of State and Government and 
other policy makers, particularly on how they per­
ceive their human rights and what that means to 
them.l believe as the policy makers listen to the Afri­
can women explain what their rights mean to them, 
their discussions and outcomes before, during and 
after the Summits will not only be comprehensive 
and rich in nature, but will also be responsive to the 

real needs and interests of women and girls. 

*Dinah Musindarwezo is the Executive Director of 
FEMNET (the African Women~ Development and 
Communication Network}, a pan-African member­
ship organization working to advance women's rights 
and amplify African women's voices since its incep­
tion in 1988. She can be reached at director@femnet. 
or.ke and followed on twitter @DinahRwiza. For more 
information on FEMNET visit www.femnet.co 



In 2009, The Economist declared that there was no 
better time in history to be a woman than in the 21st 
century. In Africa, the increasing numbers of edu­
cated girls and women, continued improvement of 
their socio-economic conditions, improved mater­
nal health and the rising presence and influence of 
African women in business, politics and civil society 
are testament to this. African Union Member States 
have enhanced constitutional protections for wom­
en- particularly in regards to women's rights, equal­
ity and access. African states have also demonstrat­
ed their commitment to the protection of women in 
conflict and their inclusion in peacebuilding. 

Solidifying this commitment in 2014, the Chairper­
son of the African Union Commission (AUC), H.E Dr. 
Nkosazana Dlamini-Zuma, appointed the Special En­
voy for Women Peace and Security, to "ensure that the 
voices of women and the vulnerable are represented 
clearly in peacebuilding and in conflict resolution:' 
She entrusted Mme Bineta Diop, a long-standing civil 

society women's advocate, with the role, and a clear 
mandate to promote the protection and advance­
ment of the rights of women and children in conflict. 
Anchored on the priority pillars of the landmark Unit­
ed Nations Security Council Resolution 1325, follow­
ing UN related resolutions and African Union instru­

ments and policies, her mandate includes: ensuring 
the prevention of violence against women and girls 
in conflict and other situations of insecurity; protect­
ing women and girls from sexual and gender-based 
violence, including in humanitarian situations; and 
enabling the participation of women at all levels of 

decision-making in peace-building. 

In dispensing her duties, the Special Envoy has re­
currently noted that, "Africa has sufficient and pro­
gressive normative instruments like the Protocol to 

the African Charter on Human and Peoples' Rights 
on the Rights of Women in Africa:' Beyond declara­
tions, she has stressed that what Africa needs now 
is implementation. Indeed, Africa needs to walk the 
talk. The AUC Chairperson often called for women to 
"transform and not conform". 

So how is the Office of the Special 
Envoy on Women, Peace and Security 
(OSE) leading this transformation for 
women's rights? 
In the Central African Republic (CAR), in May 2014, 

together with UN Women and the Economic Com­
munity of Central African States (ECCAS), the OSE en­
gaged with political leaders, met with internally dis­
placed persons (lOPs) living in camps, and with Civil 
Society Organisations (CSOs), where they agreed to 
launch a long-term project, known as "Wali Tisiriri", 

Women for Peace, to support women in CAR to par­
ticipate in peace-making, peacebuilding and the re­

construction of the country. The OSE also supported 
the women of CAR in their preparations for the Na­

tional Reconciliation Forum that took place in Bangui 
from 4 to 11 May 2015. 

In Somalia, the Special Envoy relayed the women's 
call for more participation in political processes and 
for increased participation in elections. Their de­
mands for all-female police contingents and for more 
female officers in order to ensure better safety were 
also met. On Women's Day 2016, the Special Envoy 
met with African heads of police in Algeria, where 
she encouraged them to share best practices in com­

batting sexual and gender-based violence. She high­
lighted the need for police forces to be more gender 

sensitive, equally ensuring the recruitment and pro­
motion of more women within their ranks. 
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In Nigeria, the OSE supported the networks led by 
women for peace which came together to demand 
for the release of the abducted Chibok school girls. 
It also raised concerns on the conditions of lOPs, and 
of women in refugee camps. 

In addition to supporting local women's networks 
in their engagements nationally, the OSE has sup­
ported the creation of women's networks for peace 
at the sub-regional levels. The Regional Platform of 
Women of the Sahel which comprises of women's 
groups from Burkina Faso, Chad, Mali, Mauritania 

and Niger to address the deterioration of the secu­
rity and humanitarian situation in the region; the 
IGAD Women and Peace Forum; and the Women's 
Platform for Peace in the Great lakes. These net­
works are important vehicles for women from across 
parliaments, civil society, and government to engage 
in actions to advance the women, peace and securi­
ty (WPS) agenda. 

The OSE's action-oriented approach includes pro­
moting the AU's zero-tolerance policy on sexual and 
gender-based violence within its own peace sup-
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port operations. We have seen an increase in gen­
der officers and gender focal points in AU missions, 
and concerted efforts to train peace enforcement 
officers on gender issues before and during deploy­
ment. Indeed, this constituted an area of extensive 
engagement during her visit to Somalia. 

A central part of the work of the OSE is the formula­
tion of a "Continental Results Framework to monitor 
the implementation by AU Member States and oth­
er relevant stakeholders of the various instruments 
and other commitments on WPS, including women's 
rights, in Africa". 

The OSE also engages in high-level advocacy activi­
ties. During the June 2015 AU Summit, the OSE host­
ed the Former Secretary of State for Foreign Affairs 
ofthe United Kingdom, William Hague and American 
Actress Angelina Jolie-Pitt, co-founders of the Pre­
venting Sexual Violence Initiative (PSVI), to amplify 
calls for an end to sexual and gender-based violence 
(SGBV), to highlight the importance of strengthening 
the capacities of women as well as the need to cre­
ate centres of excellence on WPS. 

With a keen understanding that conflict cannot be 
resolved without addressing the structural causes of 
conflict, the OSE is also engaged in issues of gover­
nance. In line with efforts to enhance the participa­
tion of women in election observation and mediation, 
the OSE has embarked on the training of women in 
election observation and dispute resolution in part­
nership with regional centres of excellence including 

the Kofi Annan International Peacekeeping Training 
Centre in Ghana and the Pan-African Centre on Gen­
der, Peace and Development in Senegal. To date, the 
OSE has undertaken two rounds of training, which 
will form the basis of a roster of qualified women 
for senior-level mediation and election observation 
roles. Ultimately, OSE aims to establish partnerships 
with a number of centres of excellence in each re­
gion of the continent to ensure· cci.ntinuity and sus-

tainability of the endeavour to build capacity for 
women who will champion a rights-based women, 

peace and security agenda. 

In a bid to influence policy, the OSE has also convened 
and participated in high-level discussions on wom­

en's rights. On the 17th of March 2016, the Office 
of the Special Envoy co-organized a high-level panel 
discussion on, Africa's Year of Human Rights with a 
particular focus on the Rights of Women: Opportuni­
ties and Challenges, during the 60th Session of the 
Commission on the Status of Women (CSW60). On 

that occasion, Mme Diop stated that, "The preven­
tion of violence, in all its forms, against women, their 

. protection and their participation in decision-making 
at all levels are rights, not privileges." From April 1st 
to 5th 2016, Mme Diop attended the 17th Region­
al Coordination Mechanism (RCM) between the AU 
and the UN and participated in a panel on, Human 
Rights, with particular focus on Women's Rights. She 
called on all African countries to ratify the Maputo 
Protocol and for more men to support and champion 
greater participation of women in governance and 

peace. 

The OSE's work is guided by the principle that, 
"Women's rights are human rights". It continues to 
deliver on its agenda to secure women and sustain 
peace, thus leading to transformation in Africa.lt has 
brought a unique combination of focus and a deter­
mination that, "Now is the time for solemn action". 

*Paschal Chem-Langhee is a communication officer at the 
African Union Commission. He is completing a Masters -
Managing Peace and Security in Africa, at Addis Ababa 
University. Contact him at paschalchem@l•~t •ail.fr. 
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La lutte pour l'egalite des chances et l'equite sociale 
dans le processus de developpement s'inscrit dans 
une double action, celle des gouvernants et de Ia 
mobilisation sociale des femmes. Les femmes afric­
aines en general, et les ivoiriennes, en particulier, se 
regroupent pour participer au debat de leur integra­
tion et leur participation effective a Ia reduction des 

inegalites sociales. 

Prenant appui sur les formes d'emancipation dans 

le monde contemporain, les femmes ivoiriennes 
ant cree des associations autour de Ia defense et de 
!'amelioration de leur participation a Ia vie publique. 
Ainsi, s'engagent-elles a rendre visible les inegalites 
sociales entre les hommes et les femmes dans l'ac­
ces aux ressources nationales de base. 

Cette nouvelle dynamique sociale qui remet en 
cause l'ordre patriarcal de Ia distribution des roles 
sociaux prend forme a l'aune des independances de 
Ia Cote d'lvoire. Elle est favorisee par !'engagement 
des gouvernants ivoiriens a mettre en pratique les 
exigences des instruments internationaux et sous re­
gionaux ratifias en matiere de Genre. 

Cet article se propose (i) de presenter le contexte de 
Ia creation des organisations feminines et (ii) leurs 

contributions inedites a l'avancee des questions de 

Genre. 

I - La genese sociale de l'emergence 
des organisations feminines en Cote 
d'lvoire 
Elles saisissent les enjeux de !'evolution de l'envi­
ronnement social pour se positionner comme des 
sujets, actrices d'emancipation et de developpe­

ment. 

• La participation politique 
Bien que l'environnement politique d'avant !'in­
dependance de Ia Cote d'lvoire en 1960 ne leur tOt 
pas propice, les femmes ivoiriennes ant marque le 
coup par une marche historique sur Ia ville de Grand 
Bassam {1949} pour Ia liberation des prisonniers 
politiques. Cet engagement va impulser Ia creation 

de branches feminines au sein des partis politiques, 
!'Association lvoirienne des Femmes qui deviendra 
I'UFPDCI (PDCI RDA). Nous avons eu, de ce fait, !'en­

tree des femmes au bureau politique de ce parti et 
a I'Assemblee Nationale {1981-1986} et Ia creation 
du Ministere de Ia Condition feminine (1976}. A 
partir des annees 1990, les femmes integrent libre­
ment des partis politiques et y dirigent les branches 
feminines : OFFPI (FPI), RFR (RDR). 

Ainsi, avons-nous eu, pour Ia premiere fois, des 

femmes issues d'autres partis politiques se present­
er aux elections legislatives et municipales en Cote 
d'lvoire. Mieux, l'on a enregistre une femme can­
didate aux elections presidentielles (2010} et deux 
femmes a celles de 2015 dont une presidente de 
parti politique. Cependant, l'epineuse question de 

!'integration effective des femmes au systeme poli­
tique est d'actualite avec 8,7% {2000} malgre le Re­
seau des Femmes Parlementaires et Ministres de 

Cote d'lvoire (2000} et le Reseau des Femmes Par­
lementaires Francophones (2011}. En consequence, 
les femmes travaillent, en a mont, par des formations 

et activites de sensibilisation pour renforcer leur 
leadership politique en vue des elections et un lob­
bying aupres des acteurs politiques. 

• La participation sociale 
Cette situation a pris forme avec Ia deconstruction 
de l'univers politique et economique des annees 
1990 par l'avenement du multipartisme et l'autorisa-
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tion officielle de regroupement en associations en 
matiere de gouvernance politique. Les associations 
se sent inscrites dans un discours et des pratiques 
en rupture avec I'AFI, avec I'AIDF et le MIFED, I'AFJ­
CI, Ia PROSAF. Par des systemes de revendication, 
les femmes exigerent de meilleures conditions et 
une revision des lois discriminatoires. Ce fut une 

periode determinante pour l'acces des femmes a 
taus les niveaux de Ia vie sociale. Les organisations 
feminines sent creees au plan local, rural, urbain et 

interviennent dans taus les domaines pour amelior­
er les conditions de vie des femmes : alphabetisa­

tion, education, amelioration du statut juridique et 
leadership feminin. 

• La participation au developpement post-crise 
Pendant les periodes de crises successives (1999 et 
2002), les femmes ont mis en place des mecanis­
mes nationaux pour contribuer a Ia recherche de Ia 
paix en se mobilisant notamment pour le dialogue 
national et Ia lutte centre Ia pauvrete. Elles ont joue 

un role determinant a travers, Ia CFELCI, I'OFEP, Ia 
COFEMCI et le FIFEM. Dans cette dynamique, elles 
ont integre'tous les processus en s'appuyant sur Ia 

Resolution 1325 de I'ONU relative a l'implication 
des femmes dans Ia resolution des conflits, de Ia 
reconciliation et de Ia paix. 

II - Les modes operatoires de 
participation sociale des femmes en 
Cote d'lvoire 
Depuis le debut des crises successives en Cote d'lvo­

ire, les femmes militent pour une reorientation de 
leurs actions dans le sens de Ia relance de Ia vie 
economique, politique et sociale. 

1. L'entrepreneuriat economique 
La place des femmes comme agent economique 
dynamique est appuyee financierement en vue de 

soutenir Ia securite alimentaire. II convient de citer 
l'exemple de Ia Cooperative COCOVICO, qui, par le 

biais de OIKOCREDIT, a obtenu un pret pour Ia con­
struction d'un marche africain moderne qui integre 

un centre de sante communautaire, un institut d'al­
phabetisation, des toilettes et une ecole maternelle. 

2. L'entrepreneurlat politique 
Les femmes ont initie des projets novateurs: cinq or­
ganisations ont organise un forum denomme "Pres­
identielle 2015: Jes femmes s'engagent et veulent se 
faire entendre" et Ia campagne INTERPELL'ACTION 
des ONG GPALEF et Leadafricaines pour inciter les 
candidat(e)s a prendre en compte le Genre dans 
leurs projets de societe. 

A travers trois plateformes (PEACE-CI, POECI et 
Plateforme de veille des femmes et des jeunes), 
les femmes se sent inscrites au creur du processus 

electoral pour faire de Ia veille avec des missions 
d'observation pendant Ia presidentielle. 

3. L'entrepreneuriat social 
Toutefois, face a Ia non representativite des femmes 
dans les Instances de decision, Ia conseillere spe­

ciale du president de Ia Republique chargee du 
Genre et des Affaires sociales, en collaboration avec 
Ia Chaire Unesco « Eau, Femmes et Pouvoir de De­
cisions », a mls en place le Compendium des Com­
petences feminines de Cote d'lvoire (2011). C'est un 
programme de valorisation des femmes lvolriennes 
a trois niveaux (i) les femmes cadres de haut niveau, 
(ii) les jeunes filles diplomees sans emploi et (iii) les 
femmes de tout niveau. II a a son actif une base de 
donnees de plus douze mille (12 000) inscrites et Ia 
production d'un Annuaire de femmes cadres (2013). 

Presente comme un outil de decision qui vient ren­

dre visibles les competences feminines dans taus les 
secteurs d'activites professionnelles, II a ete remis 
aux decideurs politiques et economiques. 

Par ces actions, les dirigeantes d'associations 
feminines offrent aux decideurs politiques de Ia 
matiere pour rendre effective leurvolonte de reduire 
les inegalltes sociales. Car les statistiques et Ia posi­
tion de Ia Cote d'lvoire, au niveau du classement en 
matiere de Genre, ne temoignent toujours pas des 
efforts fournls par les femmes et autres partenaires 
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institutionnels a ('exception de reformes institution­
nelles : nouvelle loi sur le mariage, admission des 
filles a I'EMPT eta /'ecole de Ia gendarmerie, creation 
de I'Observatoire Nationale de I'Equite et du Genre, 

Ia loi sur /'ecole obligatoire, /'existence de Fonds pour 
financer les AGR des femmes. 

Les femmes ant acquis une visibilite et une partic­
ipation inedite qui induisent des transformations 
sociales dans Ia societe ivoirienne. Ce travail de con­
scientisation ponctue d'actions operatoires merite 
un engagement des dirigeants politiques et une 
synergie d'actions des organisations feminines pour 
une inclusion du Genre et Developpement en Cote 
d'lvoire. 

Pacome Cyri/le Guiraud est une Sociologue 
Consultant en Genre et Vie associative a Abidjan­

Cote d'lvoire 



Parler des droits de Ia femme revient a souligner les 
efforts de I'ONU et des organisations regionales des 

droits de l'homme pour faire respecter les femmes 
et leur reconnaitre les memes droits qu'aux hom­
mes, independamment des specificites de chaque 

region. Ce travail mene depuis de longues annees 
a pour but d'instaurer l'egalite entre les hommes et 
les femmes. Ce projet ne sera atteint qu'une fois que 
les femmes seront completement autonomes et que 
leurs choix ne remettront plus en cause leurs droits. 

L'adoption de Ia Convention internationale sur !'elim­
ination de toutes les formes de discrimination a 
l'egard des femmes et du Protocole a Ia Charte afr­
icaine des droits de l'homme et des peuples relatifs 
aux droits des femmes servent de fondements a cet 
objectif. Ces deux instruments juridiques interdisent 
toutes les discriminations a l'egard des femmes. A 
ce titre, !'instrument africain adopte en 2003 s'in­

scrit dans Ia lignee de son predecesseur onusien de 
1979 et souligne le devoir de tous les Etats africains 
d'eliminer toutes les formes de discriminations. Sa 

particularite est de mettre en evidence les maux des 
femmes africaines : logement, repartition des biens, 
traitement des veuves et de prevoir certaines garan­
ties pour y mettre fin. 

Toutefois, il n'est contraignant que dans trente-six 
Etats africains1. La ratification de cet instrument 
n'est pas encore complete au niveau regional. C'est 
d'ailleurs l'une des missions principales du Rapper-

• EBA NGUEMA Nisrine, docteure en droit et science politique. Cher­
cheure assode au Centre Jacques Berques au Maroc. 
1 Commission afrlcalne des drolts de l'homme et des peuples, Instru­
ments jurldiques, [en ligne), disponible sur <http://www.achpr.org/fr/ 
Instruments>, (consulte le 25.10.2015). 

teur special sur les droits de Ia femme en Afrique2. 

Nomme en 1999, le Rapporteur special veille a 
ameliorer Ia situation des femmes en Afrique eta cet 
egard, il a entrepris de nombreuses missions pour 

collecter les informations relatives a leur statut et a 
leur place en Afrique3. Mais son travail rencontre un 
grand obstacle : celui des mreurs. La reussite de sa 

mission implique a long termes, le changement des 
mreurs. 

Ce changement est-t-Il possible ? Une retrospection 
sur ces dernleres annees peut nous eclalrer ... 

Aujourd'hul, Ia femme africaine impose du respect. 
Son courage, son endurance, sa capacite d'adapta­
tion en font un etre exceptionnel. Qui pourrait dire 
que Ia femme africaine n'est pas Ia femme Ia plus 
occupee (a Ia maison et au travail} ? Pourtant, elle a 
su prendre le train en marche et s'inscrire dans les 
questions sociales, politiques, economlques de son 
pays ... La femme n'a plus de limites que celles qui 
sent independantes de sa volonte. Meme dans les 

societes les plus recull~es, Ia femme apparait etre 
un moteur de changement a travers ses activites 
generatrices de ressources4• 

Ce revirement est lie a generalisation du droit a !'ed­
ucation. Plus les femmes ont acces a une bonne ed­
ucation et plus elles sent conscientes de leurs droits 

2 Resolution ACHPR/res.38 (XXV), 25e session ordinaire de Ia Com­
mission africalne des droitsde l'homme et des peuples, Bujumbura au 
Burundi, du 26 avril au 5 mal1999. 
3 Voir Commission africalne des droits de l'homme et des peuples, Rap­
ports annuels d'acthites 15-17, disponible sur <http://www.achpr.org>, 
(consulte le 21.02.2014). 
! Elles effectuent Ia majorite des activites agrlcoles, detiennent le tiers des 
entrcprises et reprcsentcnt dans certains pays, jusqu'a 70 %des employes. 
Voir Groupe de Ia banque afrlcaine de developpement, Autonomlser les 
femmes africaines: Plan d'action, [en ligne), mal2015, p.5, disponible 
sur <http://www.afdb.org/lileadmin/uploads/afdb/Documents/Publi­
cations/ African_Gender_Equality _Index_20 15-FR. pdf>, ( consulte le 
14/11/2015). 
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et de leurs potentiels. Denoncer des violences, de­
mander le divorce, exiger un travail, prendre des 
decisions ; plus largement revendiquer des droits 
est !'apanage de Ia femme instruite5• Le droit a !'ed­

ucation est sans doute l'un des droits qui a le plus 
fait evolue l'image de Ia femme et casser les stereo­
types. Ce droit a permis a Ia femme de se hisser au 

plan intellectuel et de concurrencer les hommes 
dans les pastes de responsabilites, notamment a 
travers le principe de discrimination positive. 

Aujourd'hui, Ia femme africaine est un leader. 
L'Union africaine (UA) a encourage le leadership 
feminin6. Elle a donne l'exemple en matiere de 
promotion politique de Ia femme. De nombreuses 
femmes font partie de son equipe et certaines occu­

pent des pastes des. En 2003, cinq femmes ont ete 
elus commissaires de I'UA ; en 2004, une femme a 
ete nommee a Ia direction du Parlement panafricain 
de I'UA. Le mecanisme d'evaluation intra-africaine, 
qui fixe des criteres de bonne gouvernance a aussi 
ete mis sous Ia direction d'une femme7. En 2012, 
une femme a ete nommee a Ia tete de Ia Commis­
sion de I'UAS et une femme au peste de Secretaire 

general. 

Les retombees de cette polltique de I'UA sont im­
portantes sur le continent. 
La proportion des femmes ministres est passee de 
4% a 20%, avec !'Afrique du Sud (45 %), le Cap-Vert 

(36 %) et le Lesotho (32 %)9 en tete. Au niveau parle-

5 Pour plus de details voir UNESCO, fiducatlon des filles-les foits. Rap­
port mondial de sui vi sur I'EPT. Fiche d'informatlon, [en ligne), octobre 
2013, p.2-3, disponible sur <http://fr.unesco.org/gem-report/sites/ 
gem-report/liles/girls-factsheet-fr.pdf>, (consulte le 16/11/2015). 
6 Adoption en 2008 de Ia Politique de !'Union Africalne en mattere de 
genre. 
7 AfriqueRenouveau, "La lutte des femmes pour !'ega lite •· disponible 
sur <http://www.un.org/africarenewal/fr/magazine/july-2005/la-lutte­
des-africaines-pour-legalite>, (consult!! le 20/10/2015). 
• Pambazuka News," Afrique: l'election de Mme Zumasoulage I'UA 
mais laissera des traces "• [en ligne), Juillet 2012, n"250, disponible 
sur <http:/ /www.pambazukanet/fr/category.php/aumonitor/83794>, 
(consult!! le 16/11/2015). 
'CEA, Partldpatlon des femmes a Ia prise des decisions publiques et 
politlques, [en ligne], disponible sur <http://wwwl.uneca.org/Portals/ 
awro/Publkations/33Participation%20of%20Women%20in%20Pub­
lic%20and%20Politlcal%20Decision-making.pdf>: Africa Progress 
Panel, Rapport 2010sur les progres en Afrique, [enligne), Geneve, 2010, 

menta ire, le Rwanda compte pres de 60% de femmes 
et en Afrique du Sud pres de SO% des representants 
sent des femmes, d'autres pays comme Ia Namibie, 
le Burkina Faso, Ia Tanzanie, le Burundi, I'Ouganda 

ont pres de 30% de femmes10. Cette place est deter­
minante car, c'est Ia que se joue le changement poli­
tique. En Afrique du Sud, les femmes parlementaires 

ont reussi a faire IE~galiser l'avortement et penaliser 
Ia violence familiale. En Ouganda, elles ont contribue 
a !'adoption d'une lei faisant du viol un crime passi­

ble de Ia peine capitale. Meme !'investiture supreme 
a ete conquise : au Liberia, au Malawi, les chefs 
d'Etat sent des femmes11. 

Toutefois ... 
Les defis pour realiser les droits de Ia femme sent 
encore immenses. 
La scolarisation ? Dans pres de 10 Etats africains, 52 
a 95% des filles n'ont pas acces a !'education du fait 
de Ia pauvrete12

• 

La propriete? Les femmes ne representent que 15% 
des detenteurs des terres13• 

Au niveau politique ? II reste encore beaucoup a 
faire. La femme responsable est encore un exem­
ple et non une generalite. Certains Etats comptent 
mains de 5% de femmes parlementaires comme Ia 
Mauritanie, Madagascar ou le Niger14

• 

Encore de nombreux defis C'est pour cela que 
« Nous ne cherchons plus a obtenir des promesses, 
mais nous exigeons des actes15 ». 

p.10, disponible sur <http://www.africaprogresspanel.org>, (consulte le 
22.10.2015). 
10 Groupe de Ia banque africaine de developpement, op. cit, p.24-25. 
II Ibid., p.26. 
u UNESCO, op cit., p.4. 
13 Groupe de Ia banque africaine de developpement, Autonomlser les 
femmes africaines, op.cit., p. 13. 
14 AfriqueRenouveau, op. cit. 
15 Paroles de Mme Farkhonda Hassan de Ia Commission konomique de 
I'ONU pour l~frique. 



Introduction 

Africa has a coastline of approximately 26 000 nauti­
cal miles with 90% of its trade conducted at sea.1 The 
importance of the oceans allows Africa the space to 
sustainably use its marine resources to shift the par­
adigms of power in an increasingly unequal global 
sphere. In viewing the ocean as an historical space of 
exchange, diplomacy and development, the impor­
tance of human rights finds relevance here as this 
is fundamental to ensuring the success of the above 
mentioned activities. Central to this is the protection 
of society's most vulnerable- women and children. 
In the year 2015, the African Union (AU) paid special 
tribute to this by supporting the first ever confer­
ence for women in Africa's maritime sector in Ango­
la in keeping with the theme of the 25th AU summit, 
'Women's Empowerment and Development Towards 
Agenda 2063'. This piece considers the progress that 
the AU has made in protecting and promoting the 
rights of women in the maritime sector and blue 
economy while also paying close attention to .how 
this translates into positive developmental out­
comes that are in line with Agenda 2063. 

Historical links of African women to the 
sea: A snapshot into West Africa 

African women and maritime is an age old theme 
in African history although it has recently been in­
vigorated through talks on the blue economy and 
overcoming what some refer to as 'sea blindness'. 
Zoning in on a specific case of the West African ex­
perience which exemplifies this, women were so­
cialised to understand their environments and eco-

1 African Union., 2012. 2050 Africa's Integrated Maritime Strategy 
(2050 AIM Strategy). Available at: http://pages.au.int/maritime/docu­
ments/2050-alm-strategy-O. Access date: 12 November 2015. 

systems through their own systems of indigenous 
knowledge. This meant that they knew how to ad­
dress the challenges and sustainability of the ocean. 
In fact, sometimes referred to as the people of the 
riverine, women were already employing "rich har­
vesting techniques of the marine resources"2

• Here, 
women were not only linked to the ocean in terms 
of survival but also displayed a strong spiritual con­
nection to the ocean. If a woman was considered 
'unstable' in society, she was thought to be troubled 
by a "marine spirit".3 The rights of African women in 
maritime therefore need to be understood in their 
historical context, which represented a deep root­
ed connection to the ocean. Unfortunately, there 
is a major gap in the scholarship and knowledge on 
African women and their historical experience and 
engagement in maritime. This historical experience 
needs to be invoked in the memory of Africans in 
order to merge historical experience and ownership 
with the current context and landscape in order to 
formulate a relevant and rights based maritime pol­
icy framework. 

Women in maritime today 

In today's context, the participation of women In 
maritime activity has been encouraged and well en­
dorsed by the African Union (AU). Inspired by calls 
made by the Chairperson of the African Union, Dr 
Nkosazana Dlamini Zuma to maritime associations 
for women, the Women In Maritime Association -
Angola hosted the first seminar for women In Afri­
can maritime in Luanda, Angola. The theme 'African 
Maritime Women: Towards Africa's Blue Economy 
2050 AIM strategy and Agenda 2063'was in line with 

2 Obeng P., 2006. 'ReUgious Interactions In Pre Twentieth Century West 
Africa' In (ed) Akyeampong EK, Themes In West Africa's History. 175. 
'Ibid 174. 

·---..... 
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the focus of the 2015 ordinary sessions of the AU 
assembly. While reflecting the ongoing continental 
conversation of women's empowerment, the semi­
nar in Angola focussed on how to integrate women 
into offshore mining, fishing, shipping and maritime 
transport - activities which feed into Africa's blue 
economy.4 The significance of this conference is that 
the AU priorities also reflect the international com­
mitment to increase the participation and protec­
tion of women in maritime and promotion of gender 
equality, according to the International Maritime Or­
ganisation.5 The AU has done well to draw attention 
to the need for more women in the African maritime 
sector by facilitating spaces of dialogue and informa­
tion sharing as well as promoting a blue economy 
that is based on gender equitable human capital. 

However, in reality, only two percent of the world's 
maritime workforce is made up of women.6 This is 
viewed in contrast to the previous discussion on the 
robust involvement of women in maritime. This low 
representation of women in the sector is partly at­
tributed to the misogynist and sexualised nature of the 
industry in which the discrimination and harassment 
of women is rampant.11n discussing her experience as 
a female marine pilot in Cape Town, Yolisa Tshange­
la explained that, "It's very much a man's world. You 

need to handle their shock and pre]udice .. .'~8 The ur­
gency of this was highlighted when 19- year old South 
African cadet, Akhona Geveza, reported a rape to her 

4 Dudman, J., 2015. 'Blue economy: why African women must ride the 
wave of Africa's maritime sector; The Guardian. Available at: http:// 
www.theguardian.com/global-development/2015/apr/03/blue-econo­
my-women-africa-maritime-sector-nkosazana-dlamini-zuma. Access 
date: 12 November 2015. 
s African Union., 2015. lst Continental Conference on the Empow­
erment of African Women in Maritime. African Union. Available at: 
http://agenda2063.au.int/en/events/1st·continental-conference-em­
powerment-african-women-maritime-luanda-angola. Accessed on: 14 
November 2015. 
6 Walker, T., 2015. Women in Maritime: 2015 Is Africa's year for change. 
The Institute for Security Studies. Available at: https://www.issafricaorgl 
iss-today/women-in-maritime-2015-is-africas-year-for-change. Access 
date: 14 November 2015. 
7 Ibid. 
1 No author available., 2014. Women chart a new course at the ports. 
Transport World Africa. Available at: http://www.transportworldafrlca. 
co.za/20 14/08/11/women-chart-a-new-course-at-the-ports/ . Access 
date: 11 No~ember 2015. 

captain and was found drowned the day after. Her 
death was reported as a suicide.9 Maintaining the 
physical security of women at sea is paramount to 
the empowerment of women in the maritime sector. 
The vision of women unlocking the potential of the 
oceans as articulated by Dr Nkosasana Dlamlni-Zu­
ma can only be realised If the fundamental rights of 
women are protected. Gender barriers to women in 
the maritime sector in Africa need to be urgently ad­
dressed if women are to play a meaningful role in har­
nessing the potential of the blue economy. 

The protection of women's rights in the maritime 
sector needs more exposure in both regional mari­
time frameworks and the AIMS 2050. The regional 
maritime frameworks present a largely securitised 
approach which places the state as the referent 
object of security and therefore lacks an import­
ant 'people-to-people' component that would ad­
vocate for more of a human security element. The 
existing frameworks and ongoing initiatives which 
AIMS 205010 draws on, such as the AU Ouagadou­
gou Action Plan (2007) and the AUC Initiative against 
Trafficking (AUCOMM) Campaign 2009 only relate 
to women's rights in terms of trafficking. In other 
words, in the central plan which articulates Africa's 
maritime interests, women are only mentioned very 
briefly and in relation to trafficking. This needs to be 
addressed if the vision of a more equitable African 
maritime sector is to be realised. 

Andrea Royeppen is a Researcher at the Institute for 
Global Dialogue in Pretoria. Contact her at andrea@ 

igd.org.za 
andrea@igd.org.za 

9 Dolley C., 2010. Parents believe cadet was raped and murdered IOL 
News. Available at: http://www.iol.co.za/news/crime-courts/parents-be­
lieve-cadet-was-raped-and-murdered-l.722429#.VkzUN7crUU. Access 
date: 12 November 2015. 
10 African Union., 2012.2050 Africa's Integrated Maritime Strategy 
(2050 AIM Strategy). Available at: http://pages.au.int/maritime/docu­
ments/2050-aim-strategy-O. Access date: 12 November 2015. 
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Conclusion 

The rights of women in the maritime sector ulti­
mately start with the rights of women on land, as 
maritime activity is essentially an extension of land 
based activity. The sustained attention of the AU col­
laborating with the regional economic communities 
(RECS) and global maritime structures will go a long 
way to protecting the rights of women at sea. African 
women have a historically organic and important link 
to the ocean, the memory of which needs to be in-

voked when harnessing the potential prospects and 
marine endowments of the African blue economy. 
The AU has done well to profile the importance of 
women in the blue economy and the realisation of 
Agenda 2063. However, this will only be effective if 
women's rights are protected in this space. 

Andrea Rayeppen is a Researcher at the Institute for 
Global Dialogue In Pretoria. 

-..... 



No Woman should die while giving 1/fel 

Maternal mortality is one of the shocking failures of 
development and a dreadful social injustice. Accord­
ing to recent UN official figures, 536,000 women die 
every year during pregnancy and birth. This is one 
death every minute. Out of the 536,000 maternal 
deaths, 99% are experienced by women in develop­
ing countries. The highest maternal mortality rates 
are in Africa; with a lifetime risk of 1 in 16. Mater­
nal death is often the result of policy decisions that 
directly or indirectly discriminate against women. 
Maternal death is often indicative of inequalities be­
tween men and women and their right to the high­
est attainable standard of health. 

Violation of the right to life 

A woman's right to life is a fundamental right vio­

lated by avoidable death in pregnancy or childbirth. 
The right to life is usually referred to as 'the right to 
due process of law before someone is subjected to 
capital punishment."2 However it is important that 
the right to life is understood broadly as it consti­
tutes protection from arbitrary and preventable loss 

of life. 

Violation of the right to liberty 

The right to liberty and security are essential guaran­
tees to an individual's integrity and also to the right 

of maternity. In Its historical context, this right Is re­
lated to the prevention of arbitrary arrest or deten-

1 TagUne for CARMMA (Campaign for Accelerated Reduction of Mater­
nal Mortality in Africa) 
1 See the definition of the right to Ufe provided under article 6 of the 
ICCPR and the recommendations of the Human rights Committee on 
article6 of the ICCPR. 

tion. However, the Beijing Platform for action3 recog­
nizes that women's right to liberty also includes the 
right to abortion and the right to freedom of choices 
in terms of reproductive health. In addition to this, 
criminalization of contraception, voluntary steriliza­
tion and abortion also constitute a violation of wom­
en's right to liberty and security. When a state denies 
women access to means of birth control, the result 
is unintended pregnancies, which in turn have an ad­
verse effect in increasing maternal mortality. 

Violation of the right to family 

The right to family is not a right that only applies to 
women during pregnancy and childbirth. This right 
extends to the right of women to enjoy the highest 
standard of health throughout their lifespan. Fur­
thermore, it should be stressed here that maternal 
death Is not only a problem for women whose lives 
are cut short but also for the children and depen­
dents they leave behind, who are also Impacted. Ad­
ditionally, the right to family also includes obligations 
of states to ensure that girls are mature enough for 
marriage and childbearing by prohibiting child, ear­
ly and forced marriage through the formulation and 
strengthening of laws where they do not exist or are 
weak, and by taking relevant measures when these 
laws are violated. In the event of complications prior 
to and during childbirth, states have a duty to make 
certain that women are able to get the proper care 
so that they can enjoy their right to family and life. 

'The Fourth World Conference on Women, Sept4-15, 1995, Beijing 
Declaration and Platform for Action,U.NDoc NCONF.177/20/Rev.l 
(1996)avallable at 
htlp://www.un.org/womenwatch/daw/beljinglpcif/Beijlng%20full%20 
report%20E.pdf. 
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Violation of the right to the highest 
attainable standard of health 

Effective and equitable health systems have been es­
sential conditions for facilitating the implementation 
of the Millennium Development Goals (MDGs) as 
well as Agenda 2063 and Agenda 2030. The intrinsic 
value of the right to health to the implementation 
of the Sustainable Development Goals (SDGs) has 
also been underscored during the various delibera­
tions that Jed to the endorsement of the sustainable 
development goals. The highest attainable standard 
of health entitles women to health services prior 
to, during and post pregnancy and to information 
and services pertaining to sexual and reproductive 
health. Policies that are informed by the right to 
health are likely to be more equitable, sustainable 
and effective. 

Pregnant women should be able to access essential 
health services at an affordable or even no cost if 
possible. One of the reasons women particularly in 
Africa and living in the rural areas are not accessing 
health services is the cost of health care. Many wom­
en who cannot afford such services opt to give birth 
at home particularly through traditional and unsafe 
procedures. Many women die as a result of such pro­
cedures. This also includes the duty of states to en­
sure women's right to safe motherhood by providing· 
emergency obstetric care services. 

Violation of the right to equality and 
non-discrimination 

Women are the victims of human rights violations at 
a much higher rate than men. International human 
rights law confers women wi~h equal rights indepen­
dent of motherhood. Article 1 of the Convention on 
the Elimination of Discrimination against Women 
(CEDAW)4 entitles women protection against dis­
crimination in both the public and private domains. 
The realization of the right to equality requires that 

• Convention on the Elimination of All Forms of Discrimination against 
Women, arl1, G.A. res.34/180, U.N. GARO Supp. (No. 46) at 193, U.N. 
Doc A/34/180, entered In to force September 3, 1981,Available at http:// 
www.un.org/womenwatch/daw/cedaw/(hereinafter CEDAW). 

we treat the same interests with no discrimination. 
It also implies that we treat different interests in 
ways that adequately respect those differences. In 
the context of women's right to reproductive health, 
women should be treated in a special manner com­
pared to men. Women's inability to exercise their 
right to reproductive health is a threat that is only 
shared by women. Therefore, maternal mortality is 
not only a violation of women's right to health but 
also a manifestation of the systematic inequality and 
discrimination women face daily. 

Violation of rights relating to benefits of 
~cientific progress 

The right to seek, receive and impart information 
is fundamental to the realization of reproductive 
health. _There is also a direct relationship between 
girls' access to comprehensive sexuality education 
and the reduction of maternal mortality. CEDAW is 
explicit in its various recommendations and provi­
sions that women have the right to information and 
counselling on health and family planning. CEDAW 
also promotes women's right to abortion and to 
family planning. Particularly under Article 2 of the 
CEDAW, states are obliged to address the specific 
needs of (adolescent) girls by providing education on 
sexual and reproductive health and by undertaking 
programmes that are focused on the prevention of 
teenage pregnancy. 

Many view the right to information and counselling 
on health to only be limited to preventing states 
from directly interfering in the exercise of this right. 
However, this right extends to taking what we call af­
firmative measures including preventing third party 
interference in the exercise of the right. The CEDAW 
committee also underscores that governments also 
have an obligation to facilitate the fulfilment of the 
right. This includes government's provision of essen­
tial information relevant to the reproductive cycle. 

Maternal health is not a charity for women but an 
entitlement they can claim for from their govern-
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ments who have acceded to the international and 
regional human rights frameworks that promote, re­
spect, protect and fulfil the right to health in general 
and maternal health in particular. Despite efforts to­
wards reducing maternal mortality all over the world 
and particularly in Africa, there is a lot to be done 
to ensure that no women is dying from preventable 

death. Framing maternal mortality as a human rights 
violation is a central aspect for how the issues can be 
addressed for the years to come. 

No woman should die while giving life 

*Dunia Tegegn is a human rights lawyer and a For­
mer Human Rights officer with the East Africa Re­
gional Office of OHCHR. She is currently at George­
town University Law Center under the Leadership 
and Advocacy for Women in Africa program. Dunia is 
also LLM candidate in National Security Law. Contact 
her at dunix2@yahoo.com/dmt58@georgetown. 
edu 

Phata credit: World Bank 



Introduction 

The practice of child, early and forced marriage 
(CEFM) has emerged on the global scene as a press­
ing challenge that requires urgent attention. Daily, 
it is estimated that 39,000 children are married off 
worldwide. While the practice of CEFM involves boys 
and girls, girls are usually the ones most dispropor­
tionately affected. It is estimated that over 140 mil­
lion girls will be married between 2011 and 2020. 

Next to South Asia, Africa has the highest prevalence 
of CEFM. Fourteen out of twenty countries with 
the highest prevalence of CEFM in the world are in 
sub-Saharan Africa. Recent projections show that if 
current trends are not reversed, Africa will surpass 
South-east Asia in CEFM by 2050. 

In recognition of the grim reality, African Union 
Heads of States and Government (HOSG) expressed 
grave concern over the prevalence of this form of 
marriage.1 In June 2015, the HOSG adopted a Com­
mon Position in which they emphasised the fact that 
this practice not only prevents girls from enjoying 
their childhood, but that it also leaves long-lasting 
negative effects on their mental and physical health.2 

The HOSG further stressed the need for a rights­
based solution to the problem taking into acc~unt 
international and regional norms on the rights of 
women and children. 

While the Common Position emphasises human 

1 See African Common Position on the AU Campaign to End Child 
Marriage in Mrica (2015) (Common Position) http://pages.alLint/sites{ 
default/files!CAP%20on%20Ending%20Child%20Marriage%20-En­
glish_O.pdf (April2016); In the Agenda 2063 policy document, the need 
for a 'concerted drive towards Immediately ending child marriages' was 
expressed as one of the blueprints for a prosperous, peaceful and united 
Africa. See African Union Agenda 2063: The Africa we want (2014) 17. 
z Common Position (n 1 above). 

rights as a solution, the operational implications 
of utilising a human rights-based approach (HRBA) 
is not clarified. This article considers how a rights­
based approach can be utilised in addressing this 
issue of regional concern in Africa. However, before 
this is considered, it is relevant to discuss the causes 
and consequences of CEFM in Africa. 

Causes and Consequences 

Two significant root causes of CEFM in Africa are 
culture and religion. Another root cause of CEFM 
in Africa is poverty. With the hindsight that poverty 
affects 35.2 percent of Sub-Saharan Africa's popula­
tion,3 its Impact and the need to address it in ending 
CEFM resonates. Due to the perceived economic 
prospects of CEFM, many families in communities 
engaged in the practice of CEFM consider it futile 
to educate the girl-child. However, this decision in 
many instances only tends to fuel poverty and result 
in the loss of socio-economic opportunities for the 
girl-child. 

Aside from loss of socio-economic opportunities, 
there are health risks associated with CEFM. Medi­
cally, it has been established that young girls are par­
ticularly vulnerable during pregnancies due to the 
developmental state of their reproductive organs.4 

The UNFPA notes that females within the age range 
of 15 and 19 are 'twice as likely to die in childbirth' 
as opposed to females in their 20s.5 Also, females 
younger than age 15 are 'five times as likely to die' 
as opposed to females in their 20s.6 As child preg-

! 

3 MH Ngom 'World Bank predicts single digits below global poverty line' 
The Borgen Project 21 October 2015. 
4 See NM Nour 'Child marriage: a silent health and human rights issue' 
(2009) 2(1) Reviews in Obstetrics & Gynecology 51-56; 
5 UNFPA Maternal mortality update 2004: delivering In good hands 
(2004) II. 
6 As above. 
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nancy is most likely to occur in CEFM, maternal 
and infant mortality are likely consequences.7 In 
2013, World Vision observed that '[a] girl growing 
up in Chad ... [was] more likely to die in childbirth 
than she was to attend school.'8 Other health risks 
associated with CEFM include cervical cancer, HIV 
epidemic and obstetrics fistula.9 

Applying the Approach 

Although the discourse on a human rights-based 
approach (HRBA) crystallised in the context of de­
velopment, its application has extended beyond 
this field. Over the years, the HRBA has gained 
recognition as a persuasive rhetoric in advancing 
the discourse on various issues including migra­
tion, health, food security and climate change. 
The HRBA, which places human rights as the nor­
mative and operational tool for addressing issues, 
has become a central policy theme at global and 
regional levels through the initiatives of various 
agencies within the United Nations and region­
al organisations. Central to this approach is the 
need to place human rights at the centre of all 
actions, programmes, interventions, policies and 
plans on issues touching on human welfare. The 
HRBA resonates from normative frameworks, 
which in the context of the African human rights 
regional system, include treaties such as the Af­
rican Charter on Human and Peoples' Rights and 
theme specific instruments on women, children, 
refugees and internally displaced persons. In the 
context of CEFM, the provisions of article 21(2) 
of the African Charter on the Rights and Welfare 
of the Child (Children's Charter)1° and 6(b) of the 

7 International Center for Research on Women Solutions to end child 
marriage: what the evidence shows (2011) 4 
1 World Vision Untying the knot: exploring early marriage In fmgile states 
{2013) 28. 
9 These risks have been observed in countries such as Malawi, Nigeria, 
Mali, Burundi and Chad. See United Nations Population Fund Obstetric 
fistula: needs assessment report: .findings from nine African countries 
(2003} 18; JC Kamwenubusa 'Forced marriage in Burundi puts young 
girls at risk ofHIVinfectlon' Girls Not Brides 22 July 2014; S Spooner 
'Sex initiation camps, child marriages and polygamy, the lesser-known 
side of cervical cancer In Africa' .Mall & Guardian Africa 23 August 2015. 
10 Article 21(2) provides that 'Child marriage and the betrothal of girls 

WEALLHAVEA 
ROLE IN PROTEGING 
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Protocol on the Rights of Women in Africa (Maputo 
Protocol)11 are relevant normative standards. 

and boys shall be prohibited and effective action, including legislation, 
shall be taken to specify the minimum age of marriage to be 18 years 
and make registration of all marriages in an official registry compulsorY. 
African Charter on the Rights and Welfare of the Child, adopted by the 
Organisation of African Unity, OAU Doc CAB/LEG/153/Rev. 2 {II July 
1990). 
11 The Maputo Protocol requires states to ensure that 'the minimum age 
of marriage fur women shall be 18 years: Protocol to the African Charter 
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While the normative tools of the HRBA are the trea­
ty obligations of states enshrined in various instru­
ments, there are four main operational tools of the 
HRBA, namely; participation, accountability, non-dis­
crimination and empowerment. Applying the HRBA 
to ending CEFM necessarily requires that these four 
principles inform policies and programmes geared 
towards this goal. 

Central to participation is the need to ensure that 
key stakeholders including children, their care givers, 
civil society and civil society organisations actively 
engage in proffering solutions to address the root 
causes of the problem. Policy interventions must 
not solely reflect the decisions of states but must be 
done with the meaningful engagement of relevant 
actors. The emphasis on a bottom-up as opposed to 
a top-down approach is a way of ensuring that policy 
interventions adequately respond to the root causes 
of the problem. 

In line with the principle of accountability, du­
ty-bearers must be identified and their obligations 
emphasised. In the context of the Children's Charter, 
states have a significant obligation to ensure that the 
rights of children are realised. Articles 19 and 20 of 
the Children's Charter recognise parents and those 
responsible for children (caregivers) as primary du­
ty-bearers. Article 20(3) emphasises the obligation 
of states to assist parents and caregivers in the re­
alisation of these duties. Although parents and care­
givers have the primary responsibility to ensure the 
protection of children, states have a duty to provide 
assistance. The relevance of assistance resonates 
significantly in the context of tackling poverty and 
providing education. 

In accordance with the principle of non-discrimina­
tion, states must ensure that specific groups are pro­
tected including children with disabilities. In the con­
text of CEFM, this principle further requires states to 

on Human and Peoples' Rights on the Rights of Women In Africa, ad­
opted by the Organisation of African Unity, OAU Doc CAB/LEG/66.6/ 
Rev 1 (II July 2003). 

ensure that boys and girls are afforded equal protec­
tion under the law. This will necessarily require that 
laws and policies that lower the age of marriage for 
girls are revisited. In view of the principle of em­
powerment, states must ensure that children and 
their care-givers are empowered through advocacy, 
education and income-generating activities in order 
to combat issues of poverty, lack of education and 
harmful cultural practices that trigger CEFM. 

Conclusion 

As the ultimate test of human rights is at the national 
level, states have the ultimate duty in ending CEFM. 
It is important for states to develop and implement 
laws and policies that adequately respond to the is­
sue. In the formulation and implementation process, 
states must ensure that the HRBA is a central theme 
not only in view of their obligations but also to en­
sure durable solutions. In the formulation process, it 
is important that human rights obligations are em­
phasised. In the implementation, the principle of 
participation, accountability, non-discrimination and 
empowerment must be ensured. While this paper 
has discussed some of the practical ramifications of 
adopting this approach, it is essential to note that 
ending CEFM must be guided by the conscious effort 
of states to adhere to human rights obligations and 
ensure adherence at all levels to such obligations. 

Dr Romola Adeola is a researcher at the Centre far 
Human Rights, Faculty of Law, University of Preto­
ria in South Africa. Contact her at romola.adeola@ 
up.ac.za; aderomola@gmail.com 



Introduction 

In July 2012, the African Union Summit through its 
Decision (Assembly/AU/Dec. 423 (XIX)), mandated 
the African Union Commission, in close consulta­
tion with the AU Members States and the Regional 
Economic Communities, to identify Africa's priorities 
for the post-2015 Development Agenda. This was 

followed by the Summit Decision (Assembly/AU/ 
Dec.475(XXI)), of May 2013, which decided to estab­

lish a High-Level Committee (HLC) of Heads of State 
and Government to sensitize and coordinate the ac­
tivities of African leaders and build regional and in­

ter-continental alliances on the Common African Po­
sition (CAP) on the post-2015 Development Agenda. 

The CAP highlights substantive issues of importance 
to Africa and arrives at a consensus on Africa's key 
priorities, concerns and strategies to be reflected in 
the outcomes of the post-2015 negotiation process. 
The CAP identifies Africa's development priorities as 
grouped into six pillars: (i) structural economic trans­
formation and inclusive growth; (ii) science, technolo­
gy and innovation; (iii) people-centred development; 
(iv) environmental sustainability natural resources 

management, and disaster risk management; (v) 
peace and security; and (vi) finance and partnerships. 
Indeed, the post-2015 Development Agenda presents 
a unique opportunity for Africa to articulate its com­
mon priorities, opportunities and challenges 

Going beyond the MDGs, it is important to tackle the 
necessary means and instruments required for a new 

set of wider goals.lt is also important to bring the right 
of African people to development to the forefront of 
the negotiations as a human rights issue in order to 
achieve the social and economic rights stipulated in 
the global and continental human rights instruments. 

Tackling Poverty and inequality from a 
Human Rights Perspective 

The African Human and Peoples' Rights System with 
its various instruments and mechanisms paved the 
way for the advancement of human rights promo­
tion and protection in Africa. It also led to the cre­
ation of strategic measures to accelerate the attain­
ment of respect for the right to development as well 
as measures to assist Member States to respond to 
development as a human rights issue. Such instru­
ments have an undeniable moral force and provide 
practical guidance to States in their conduct. The val­
ue of the African Union Human and Peoples' Rights 
Instruments and Mechanisms rests on their recogni­
tion and acceptance by Member States and indeed 
they may be seen as declaratory of broadly accepted 
goals and principles within the African Community. 

The African continent has witnessed decades of nu­
merous human rights challenges resulting from a di­

verse range of factors, which include war, poverty, 
corruption, autocratic governance and much more. 
It is against this background that Member States of 

the then Organization of African Unity (OAU), sol­
emnly resolved to promote and safeguard freedom, 
justice, equality and human dignity in Africa by put­
ting in place instruments to enforce these values. 

In post colonial Africa, most states built on the uni­

versal and continental norms and standards and en­
shrined them in domestic legislations and practices 
as they attempted to reconcile the imperative of na­

tional independence with adherence to internation­

al law. 
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Challenges 

The African Union has increasingly called for greater 
African leadership and more opportunities for inter­
nal dialogue on issues that we are confronted with 
at the continental and global levels. In responding 
to poverty and inequality, states have multiple ob­
ligations under international and continental laws 
to provide ways and means for their citizen to live 
a better life. The state's commitment to implement 
social justice is not a matter of choice or policy but 
is an obligation under domestic, continental and in­
ternational law which goes beyond the adherence 
to the implementation of the MDGs. In fact, it is a 
broad process that addresses the political, legal and 
moral responsibility of states, individuals and institu­
tions for the advancement of the social and econom­
ic rights of the African people. 

One of the challenges to note at this point is the lack 
of political commitment by the development part­
ners to take full responsibility for addressing the 
right to development as a human right. In fact, in 
many cases the debate is not on whether develop­
ment is a right or not, but it aims at responding to 
the controversial question of whether development 
and economic and social rights are competitive or 
complementary goals. Therefore, the efforts by the 
AU Members States to develop an African Common 
Position on post 2015 development agenda, is an ac­
curate conception, which treats the right to develop­
ment as an economic and social right. 

The Human Rights Strategy for Africa 

The Human Rights Strategy for Africa, which was 
adopted by the AU Organs with a human rights 
mandate in Banjul in 2011, reiterated the fact that 
building the capacity of the African human and peo­
ples' rights system has become a necessity in order 
to better promote and protect human and peoples' 
rights in Africa. The strategy is also meant to address 
current weaknesses in the human rights system in 
Africa and also to bring about convergence in the 

workings of the human rights operatives on the con­
tinent. This will help to strengthen and facilitate the 
development and coordination of human rights pro­
motion and protection. 

The Human Rights Strategy for Africa is a guiding 
framework for collective action by AU, RECs and 
Member States aimed at strengthening the African 
Human and Peoples' Rights System. The strategy 
seeks to address the current challenges of the Afri­
can human rights system in order to ensure effec­
tive promotion and protection of human rights on 
the continent, including the post 2015 Development 
Agenda. These challenges include: 

• Inadequate coordination and collaboration 
among AU and RECs organs and institutions; 

• Limited capacity of human rights institutions; 
• Insufficient implementation and enforcement of 

human rights norms and decisions; and 
• Limited awareness of and access to the African 

human rights mechanisms. 

In order to effectively address these challenges, the 
strategy's objectives are to: 

• Enhance coordination and collaboration among 

AU and RECs' organs and institutions and mem­
ber states 

• Strengthen the capacity of AU and RECs' institu­
tions with a human rights mandate 

• Accelerate ratification of human rights instru­
ments 

• Ensure effective Implementation of human 
rights instruments and decisions 

• Increase promotion and popularization of Afri­
can human rights norms 

Mainstreaming Human Rights into the 
CAP 
It is against this backdrop that the AUC should initi­
ate a consensus building process to reflect on Com­
mon African position experiences in mainstreaming 
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human rights, with the aim of establishing an African 
linkage of the right to development to the social and 
economic rights. The objective of this proposed ex­
ercise is to develop a consensus on how the AUC can 
complement and enhance the capacity of its Mem­
ber States to implement wider elements of social 
justice. 

The process is also to address challenges that slowed 
down or prevented the implementation of the MDGs 
or might become obstacles for the implementation 
of the post 2015 Agenda. These include responses to 
poverty and inequality broadly and holistically; limit­
ed conceptualization of the potential opportunities 
and interrelationships between the right to develop­
ment and social and economic rights with broader 

governance and development agendas; inadequate 
follow-up and monitoring of implementation of the 
negotiated agenda, as well as the role of development 
partners to advance the post 2015 Agenda in Africa. 

The Role of the AU in ensuring 
mainstreaming of human rights in the 
post 2015 Agenda 
The social justice element and the human rights 
concept in the CAP should be understood broadly. 
Therefore, social justice is an ideal accountability 
and fairness mechanism in the protection and vindi­
cation of rights and the prevention and punishment 
of wrongs, aiming at eradicating poverty by restoring 

or even reconstructing the community. Thus, social 
justice is a justice of exception, which aims at chang­
ing the lives of the African people by offering them 

new opportunities to attain social and economic 
rights enshrined in the global and continental instru­
ments. 

Whilst a collective but differentiated approach to in­
terpret the CAP is desirable, it is important to also 
emphasize at this stage that the primary responsi­
bility for conceptualization, implementation and 
monitoring of these processes rests with our Mem­
ber States. The central mandate of the AU relative 
to CAP is to support its Member States' efforts, ini­
tiatives and processes and in this regard, Member 
States must remain at the forefront of this process. 

Conclusion 

The realization of our common vision of a united and 
prosperous Africa as well as in the building of the 
culture of human and peoples' rights promotion and 
protection remains a great task, which requires our 
common resolve. It is Indeed an imperative to anal­
yse and understand the global challenges that we 
are currently facing and find home-grown solutions 
to them. In this regard, it is important to emphasize 
that, the CAP will contribute to the alleviation of pov­
erty and the maintenance of peace and security on 
the continent thereby accelerating its development 
as well as the realization of its vision of a peaceful, 
prosperous, fully integrated and united Africa. 

Dr Salah 5. Hammad is a Human Rights Expert with 
the Department of Political Affairs of the African 
Union Commission. Contact him at HammadS@afri­
ca-union.org 



About the Court 

The African Court on Human and People's Rights (Af­
CHPR) this year marks its l01h Anniversary since its 
operationalization in 2006. 

The Court, established by Member States of the Afri­
can Union (AU) to enhance the protection of human 
and peoples' rights in Africa, came into being by vir­
tue of Article 1 of the Protocol to the African Charter 
on Human and Peoples' Rights on the Establishment 
of an African Court on Human and Peoples' Rights 
(the Protocol). 

The Protocol was adopted on 9 June 1998 in Burkina 
Faso and came into force on 25 January 2004. The 
Court officially started its operations in November 
2006 in Addis Ababa, Ethiopia, but moved to its seat 
in Arusha, Tanzania in August 2007. 

The Mission of the Court is to enhance, through ju­
dicial decisions, the protective mandate of the Afri­
can Commission on Human and Peoples' Rights (the 
Commission) by strengthening the human rights 
protection system in Africa and ensuring respect for 
and compliance with the African Charter on Human 
and Peoples' Rights (the Charter), as well as other 
International human rights Instruments. The Court 
has both contentious and advisory jurisdiction over 
human rights disputes and the interpretation of hu­
man rights instruments. 

Composition of the Court 

The Court Is composed of eleven Judges, nationals 
of Member States of the African Union. The Judges 
are elected by the Executive Council and appointed 
by the Assembly of Heads of State and Government 

of the African Union for a period of six years, and 
may be re-elected only once. The Judges are elected 
after nomination by their respective States, In their 
individual capacities, from among African jurists of 
proven Integrity and of recognized practical, judicial 
or academic competence and experience in the field 
of human and peoples' rights. 

The Judges elect a President and a Vice-President 
from among themselves who serve a two-year term. 

They can be re-elected only once. The President of 
the Court resides and works on a full-time basis at 
the seat of the Court, while the other 10 judges work 
on a part-time basis. 

Achievements of the Court 

Between 2006 and 2008, the Court dealt principally 
with operational and administrative issues, including 

the development of the structure of the Court's Reg­
Istry, preparation of its budget and drafting of its In­
terim Rules of Procedure. As at June 2016, the Court 
had received 101 applications and finalized 27. Four 
applications have been transferred to the Commis­
sion in accordance with Article 6(3) of the Protocol. 

In the 10 year history of the Court, some notable 
milestones include the holding of its first public 
hearing In March 2012, the convening of the bien­
nial Continental Judicial Dialogue with national ju­
diciaries In November 2013 and 2015 respectively 
and the delivery of its first decision on reparations In 
June 2014. The Court's jurisprudence has upheld the 

right of Independent candidates to vie for political 
office, supported the granting of legal aid to persons 
accused of serious criminal offences and found that 
imprisonment for defamation Inhibits the right to 
freedom of expression. 
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The current situation regarding the 
ratification of the Protocol and deposit 
of the Declaration 

30 of the 54 Member States of the AU have rat­
ified it as at December 2015. These States are: Al­
geria; Benin; Burkina Faso; Burundi; Cameroon, 
Chad, Cote d'lvoire; Cc;>moros; Congo; Gabon; The 
Gambia; Ghana; Kenya; Libya; Lesotho; Malawi; 
Mali; Mauritania; Mauritius; Mozambique; Nigeria; 
Niger; Uganda; Rwanda; Sahrawi Arab Democratic 
Republic; Senegal; South Africa; Tanzania; Togo; and 
Tunisia. 

In addition to the ratification of the Protocol, States 
have to make a declaration, required under Article 
34(6) of the Protocol, to allow individuals and NGOs 
to bring cases -directly to the Court. Without such 
a declaration, the Court would have no jurisdiction 
over cases brought by individuals and NGOs. 

As at June 2016, only eight (8) of the 30 States Par­
ties to the Protocol had made the declaration recog­
nizing the competence of the Court to receive cases 
from NGOs and Individuals. The 8 States are Benin, 
Burkina Faso, Cote d'lvoire, Ghana, Malawi, Mali, 
Rwanda and Tanzania. 

Member States are encouraged to ratify the Court 
Protocol as well as deposit declarations allowing in­
dividuals and NGOs to directly access the Court. 

Extension of jurisdiction of the Court to 
deal with criminal matters 

In February 2009, the Assembly of Heads of State 
and Government of the African Union requested 
the AU Commission, in consultation with the African 
Commission on Human and Peoples' Rights and the 
African Court on Hum.an and Peoples' Rights, to as­
sess the implications of extending the jurisdiction of 
the Court to try international crimes, such as geno­
cide, crimes against humanity and war crimes and to 
submit a report thereon to the Assembly. 

The Protocol to extend the mandate of the Court to 
deal with criminal matters was adopted in June 2014 
in Malabo, Equatorial Guinea. The Protocol grants 
the Court jurisdiction to try international crimes as 
well as other crime of serious concern to African 
states including corruption, illegal exploitation of 
natural resources and trafficking in drugs, persons 
and hazardous wastes. The Protocol also grants the 
Court jurisdiction over corporations that commit 
crimes under its jurisdiction making it the first inter­
national court to do so. 

The Protocol requires 15 ratifications to come into 
force. As at 31 January 2016, five states had signed 
the Protocol but no ratifications have been received 
to date. 



The African Commission on Human and People's 
Rights (ACHPR) commits to the principles ond val­
ues of the African Charter and relies on State Parties 
and other stakeholders in the effective execution of 
its mandate, because human right is our collective 
responsibility/ 

ESTABLISHMENT 

The African Commission on Human and Peoples' 
Rights .. (the ACHPR) is a quasi-judicial body estab­
lished under Article 30 of the African Charter on 
Human and Peoples' Rights (the African Charter or 

Charter) to promote human and people's rights and 
ensure their protection throughout Africa. The ACH­
PR became operational in 1987, and is supported by 

a secretariat which is based at the ACHPR's seat In 
Banjul, the Gambia. It was inaugurated on 12 June 
1989. 

MEMBERS 

The ACHPR has 11 commissioners, who are elect­
ed by secret ballot by the African Union Assembly 
of Heads of State and Government (HOSG) from a 

list nominated by State Parties to the Charter. The 
Commissioners are elected for a renewable term of 
6 years. The ACHPR elects its own bureau, the Chair­

person and Deputy-Chairperson, from among the 
Commissioners for a two-year term. 

MANDATE, FUNCTIONS AND 
PROCEDURES OF THE ACHPR 

The mandate of the ACHPR Is spelled out in Articles 
45 and 46 of the African Charter: the promotion of 
human and peoples' rights; the protection of human 

'and peoples' rights; the interpretation of the African 

Charter; and any other tasks which may be entrusted 
to it by the Assembly of HOSG. 

Within the framework of its promotional mandate, 

the functions of the ACHPR are to collect documents, 
undertake studies and research on African problems 
in the field of human and peoples' rights, organize 

seminars, and consider periodic reports submitted 
by State Parties under Article 62 of the African Char­
ter. The ACHPR also undertakes fact-finding missions 
to State Parties on its own initiative or at the request 
of AU Policy Organs. 

The ACHPR collaborates with African and Interna­
tional Institutions through Resolution (ACHPR I 
Res.30 (XXIV)98: Resolution on the Co-operation 

between the ACHPR and non-governmental organi­
sations (NGO)s having observer status with the ACH­
PR, and Resolution ACHPR/31(XXIV) 98 on the Grant­
ing of Affiliate Status to NHRis In Africa, adopted in 
1998, respectively (485 NGOs, 24 NHRis). 

In accordance with Rule 25, read together with Rules 
26 and 27 of the ACHPR's Rules, the ACHPR holds 
two Ordinary Sessions a year and may also hold ex­
tra-ordinary sessions. 

Under Article 62 of the African Charter, read togeth­
er with Rule 73 of the ACHPR's Rules, State Parties 
are required to submit reports to the ACHPR every 
two years on the legislative or other measures they 

have taken to give effect to the Charter-guaranteed • 
rights. 
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Subsidiary Mechanisms (Special 
Rapporteurs, Committees and Working 
Groups) 

To facilitate implementation of its mandate, the 
ACHPR has established special mechanisms to fo­
cus on different thematic areas that are of special 
concern to the ACHPR's work. This is in line with 
Rules 23 and 24 of the ACHPR's Rules of Procedure. 
This strategy has proved to be an excellent working 
tool, which also enables the ACHPR to have a better 
understanding of the human rights situation on the 
continent. Since its inception, the ACHPR has estab­
lished fifteen (15) Special Mechanisms: (5 Special 
Rapporteurs; 7 Working Groups and 3 Committees) 
as follows: 

1. Special Rapporteur on the Rights of Women in 
Africa (1999); 

2. Special Rapporteur on Prisons and Places of De­
tention in Africa (1996); revised to Special Rap­
porteur on Prisons and Places of Detention and 
Policing in Africa (2015); 

3. Special Rapporteur on Human Rights Defenders 
in Africa (2004); 

4. Special Rapporteur on Freedom of Expression 
and Access to Information in Africa (2004); 

5. Special Rapporteur for Refugees, Asylum Seek­
ers, Internally Displaced Persons and Migrants in 
Africa (2004); 

6. Working Group on Indigenous Populations/ 
Communities in Africa (2000); 

7. Working Group on Economic, Social and Cultural 
Rights in Africa (2004); 

8. Working Group on Specific Issues (2004); 
9. Working Group on Death Penalty (2005), re­

vised to Working Group on Death Penalty and 
Extra-Judicial, Summary or Arbitrary killings in 
Africa (2012 ); 

10. Working Group on Older Persons and People 
with Disabilities in Africa (2007); 

11. Working Group on Extractive Industries and Hu­
man Rights Violations in Africa (2009); 

12. Working Group on Communications ( 2011); 
13. Committee for the Prevention of Torture in Af-

rica, previously Robben Island Guidelines Com­
mittee (2004); 

14. Committee for the Protection of the Rights of 
People living with HIV(PLHIV) and those at Risk 
(2010); 

15. Advisory Committee on Budget and Staff Mat­
ters (2009). 

OVERARCHING ACHIEVEMENTS OF THE 
ACHPR 

The Protection Mandate 

The protection mandate of the ACHPR is largely 
composed of complaints of violations of human and 
peoples' rights contained in the Charter. These com­
plaints, which are generally referred to as Commu­
nications, can be brought by individuals and NGOs 
against State Parties to the Charter or by a State Party 
against another. The Communications Procedure has 

. three progressive stages: Seizure, Admissibility and 
Merits. To date, the ACHPR has received five hun­
dred and eighty-one (581) Communications, out of 
which it has finalised three hundred and ninety-two 
(392), and transferred three (3) to the African Court 
on Human and Peoples' Rights (the Court). There 
are currently one hundred and seventy-six (176) 
Communications pending before the ACHPR. Most 
of these cases have been brought by individuals and 
NGOs, while there have been three (3) Inter-State 

Communications since inception. 

Within the framework of its role of interpreting the 
provisions of the African Charter, the ACHPR has ad­
opted principles, declarations, guidelines, and soft 
laws, amongst others: Grand Bay (Mauritius) Decla­
ration and Plan of Action (Grand Bay Declaration); 
Kigali Declaration; Ouagadougou Declaration and 
Plan of Action on Accelerating Prisons and Penal 
Reforms in Africa (Ouagadougou Declaration), and 
Guidelines on the Conditions of Arrest, Police Cus­
tody and Pre-Trial Detention in Africa ('the Luanda 

Guidelines'). 



African Year of Human Rights with a focus on the Rtghts of Women 

Within its broad mandate of promoting and pro­
tecting human rights, the ACHPR has also adopted 
Resolutions on specific country situations, thematic 
issues or specific human rights violations. See http:// 
www.achpr.org/search/?q=Resolutions 

Other overarching achievements of the ACHPR in­
clude: 

i. Interpreting the provisions of the Charter; 
ii. Creation of a constructive and strategic partner­

ship between human rights stakeholders; 
iii. Key strides in the development of the human 

rights jurisprudence e.g. SERAC Case on Socio 
economic rights, Endorois Case on Indigenous 
Peoples Rights; 

iv. Human rights now a common discourse in Afri­
ca; 

v. Key to the creation of the African Court; 
vi. Holding State Parties accountable to their obli­

gations under the Charter; 
vii. Resolutions, letters of Appeal, Concluding ob­

servations Issued and published have positive­
ly increased the level of engagement between 
State Parties and the ACHPR as well as its pro­
cesses, procedures and sessions; 

viii. Increase in the number of State Parties that at­
tend the Sessions of the Commission; 

ix. Increase in the submission of State Reports by 
Member States. 

Challenges to the working of the Court include 
budgetary and human resource constraints, inade­
quate implementation of ACHPR recommendations, 
non-ratification of key human rights instruments and 
the need for authorization by State Parties before 
undertaking missions. 

HUMAN RIGHTS -OUR COLLECTIVE 
RESPONSIBILITY! 

The ACHPR commits to the principles and values of 
the African Charter and relies on State Parties and 
other stakeholders in the effective execution of its 
mandate, because human rights is our collective re­
sponsibility! 
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Human rights are rights for all of us and not for some 
of us; rights to having and enjoying life, rights to 
owning property, rights to association, rights to as­
sembly and others. It behoves all of us to do every­
thing possible to promote the rights of all and not 
to suppress the rights of some. Scripture tells us to 
do unto others what you would like them to do unto 
you (Luke 6:31 and Matthew 7:12); and as the com­
mon English saying goes: what is good for the goose 

. is good for the gander. 

If we agree the right to life is a human right, then 
improving health in rural areas where majority of 
people live is a great contribution to the rights of the 
people. Such an intervention can reduce the number 
of women who die trying to give birth. In many cases 
even the children die in the process. If we agree that 
the right to owning property is a human right then 

women should be allowed to own productive forc­
es like land and not make it a preserve of men. The 
same goes for all the other rights. 

It therefore, unpleasantly surprises to see that wom­
en who constitute the majority of African citizens 
tend to enjoy less of their rights than men do. And 
yet, women work so hard to sustain households, 
communities and nations, let alone giving birth to 
humanity. As Dr. Nkosazana Dlamini Zuma often 
says: not only do women constitute half of human­
ity but they are also responsible for the birth of the 

other half. 

The majority of African citizens live in rural areas. It 
is women who constitute the bulk of the labour force 
that engages in the predominant activity upon which 
life in African Union Member States is based; that is 
agriculture. In most cases, those toiling women are 
not supported but are left to endure the drudge,.Y. 

And when the product of their sweat is harvested, 
they barely take the credit nor share the revenues 
accruing. And yet, more is expected of women; to 
continue working hard to sustain our lives. 

If we enjoy the product of their sweat, why don't we 

support them to produce more with less drudgery? 
And why don't we want them to enjoy the product 
of their sweat the way we do enjoy the same? Why 
should the rural woman be the only worker; to look 
after the children, to tender for the shamba, to look 
after the home and so on? Why don't we share the 
burdens and want only the rewards? 

Why is the labour of this rural woman not as rec­
ognised as the work done by the men? And yet, 
while one can live without a white collar job, no one 
can live without food. And, indeed, the right to food 
is a human right. Food sustains life which is the pri­
mary right of a human being. Women are the ones 
who produce food, cook it and serve it. 

Why are women so important because of their num­
bers as voters but when it comes to decision making 
positions, men come first, if not solely? 

It is, therefore, high time our rural women were giv­
en due attention in terms of addressing the challeng­
es they encounter as they work hard to sustain hu­
manity; in terms of recognising the high value they 
bring into our lives; in terms of ensuring they take a 
fair share of the fruits of their labour; in terms of fair 
treatment as that accorded to their menfolk. 

Human rights are not abstract. Human rights are real. 
Women need, deserve and must have their rights. 
Experience has shown, though, that human rights do 
not come on their own. We have to struggle for our 
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rights. While counting on men of good will, women 
must also rise up and fight for their rights. Associa­
tions of women can help build the capacity of wom­
en, to build their consciousness of their rights and 
their awareness of their capacity to promote and 
preserve their own rights; and also to galvanise the 
men of good will to support their cause. 

Support to the education of the girl child is critical 
because as the the African adage goes: 'If you edu­
cate a boy, you train a man. If you educate a girl, you 
train a village'. If more and more girl~ receive educa­
tion, they will help assert the rights of both women 
and men so that we all enjoy our rights together. 

Empowering women through credit to acquire mod­
ern implements plus seeds and fertiliser, would go a 
long way to making them less vulnerable to the pres­
sures of rural life and enable them to produce more 
from their efforts; and further bring to them more 
rewards. Exposing women to the entire agricultur­

al value chain heightens their propensity to access 
fuller benefits unlike would be the case if they got 

restricted to only production while leaving process­
ing and marketing to men. 

Gender and agribusiness is a cardinal tenet of Afri­
ca's Agenda 2063 on inclusive growth, sustainable 
development and shared prosperity and, indeed, 
the AU Malabo Declaration on Accelerated Africa 
Agriculture Growth and Transformation on improved 
livelihoods and shared prosperity. Let us all promote 
and protect the rights of women in the spirit of Pan 
Africanism and African Renaissance. 

*Julius Kagamba Singoma is the Special Assistant to 
the Commissioner for Rural Economy and Agricul­
ture: African Union Commission 



Resume : Dans un contexte de crise mondiale et dix 
ans apres !'adoption du Protocole a Ia Charte afri­
caine relatif aux droits de Ia femme en Afrique, on 
constate que les droits des femmes reculent dans les 
faits comme dans les preoccupations politiques et 
sociales. A cet egard, le constat qui transparait est 
!'affirmation par le Protocole de Maputo de Ia pro­

tection de Ia dignite des femmes, comme condition 
premiere du developpement durable en Afrique. 
Ensuite, Ia discrimination entre les hommes et les 

femmes est Ia negation meme de certaines valeurs 
du developpement durable. Le Protocole de Maputo 
pourra-t-il enfin « civiliser durablement » les cou­
tumes et les valeurs africaines ? 

Dans un contexte de crise mondiale, on constate que 
les droits des femmes reculent dans les faits comme 
dans les preoccupations politiques et sociales. Com­

ment, dans ce contexte, trouver les ressources po­
litiques, humaines et financieres pour continuer 
de promouvoir !'emancipation des femmes ? Quels 

leviers activer en dehors des seules solidarites des 
femmes entre elles ? Au moment ou Ia communau­
te internationale engage un combat sans precedent 
dans Ia lutte contre l'impunite et pour l'instauration 
d'un Etat de droit dans de nombreux pays d'Afrique, 
!'adoption rapide et !'entree en vigueur du Protocole 
a Ia Charte africaine relatif aux droits de Ia femme 
en Afrique1 et l'operationnalisation depuis 20092 du 
Protocole portant creation de Ia Cour africaine des 
droits de l'homme et des peuples renforcent le cadre 

normatif et institutionnel de Ia promotion et de Ia 
protection des droits de l'homme en Afrique. 

1 Ce Protocole est W1C emanation de Ia recommandatlon de Ia Commis­
sion africaine des droits de l'homme et des peuples, formalisee par Ia 
Resolution AHG/Res.240 (XXXI) de Ia C"nference des chefs d'Etat de 
I'OUA prise en juin 1995. 
2 Cour africaine des droits de l'homme et des peuples (OmrADHP), 
Affaire Michelot Yogogombaye c. Senegal, arr~t. 15/12/2009. 

Le Protocole a Ia Charte africaine des droits de !'horn­
me et des peuples relatif aux droits des femmes dit 
« Protocole de Maputo »3 adopte le 11 juillet 2003 
par Ia Conference de I'Union africaine (UA) complete 

utilement Ia Charte africaine des droits de l'homme 
et des peuples (CADHP) sur les aspects dont il traite 
et confirme l'ouverture de !'Afrique a des champs 

nouveaux des droits de l'homme deja perceptibles a 
travers !'adoption en 1990 de Ia Charte africaine des 
droits et du bien-etre de !'enfant et Ia multiplication 
des gages de l'attachement aux droits de l'homme. 
le Protocole de Maputo est un traite qui impose des 
contraintes sur les pays qui l'ont ratifte. 43 Etats l'ont 
signe4 et le traite est entre en vigueur le 26 octobre 
2005 quand le nombre minimum de ratifications est 
arrive a 15 sur les 53 Etats membres de I' Union Afr­
icaine (UA)5• 

Ce protocole est un instrument regional pour Ia 

protection des droits fondamentaux des femmes et 
se considere lui-meme comme etant le premier in­
strument legislatif visant a proteger Ia femme afric­

aine de toutes les formes de discrimination. Ses 31 
articles formulent une serie de dispositions pour Ia 
protection des droits specifiques des femmes et des 
filles en Afrique, en tenant compte de l'environne­
ment socioculturel. Ainsi, le Protocole condamne et 
interdit les mutilations genitales feminines et proc-

5 Ci-apres Protocole. 
4 Au 1er septembre 2013,le Protocolea ete signe par les £tat sulvants 
: Afriquedu Sud, Algerie, Benin, Burkina Faso, Burundi, Cameroun, 
Republique democratique du Congo, COte d'Ivoire, £thiopie, Gabon, 
Gamble, Ghana, Guinee-Bissau, Guinee equatoriale, Gulnee, Cap-Vert, 
Comores, Congo, Kenya, Lesotho, Liberia, Libye, Madagascar, Malawi, 
Mali, Maurice, Mozambique, Namibie, Niger, Nigeria, Rwanda, Senegal, 
Seychelles, Sierra Leone, Swaziland, Somalie, Tanzanie, Togo, Tchad, 
Ouganda, Zambie, Zimbabwe. 
5 Au Ier septembre 2013,36 des 54 £tats membres de I 'Union africaine 
(UA) sont desormais parties au Proto cole, un taux de ratification qui 
constitue une veritable vktoire pour celles et ceux qui nbnt eu cesse de 
se mobiliser dans ce sens. 
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lame le droit a l'autodetermination sexuelle, ren­

force les droits des femmes dans le mariage et re­
connait aux femmes et aux hommes des droits egaux 
de posseder et d'acquerir des biens. 

Selon une conception assez largement partagee, le 
developpement durable est Ia condition indispens­
able a Ia preservation de Ia biosphere6

• II est defini 
com me Ia recherche d'un equilibre entre les trois di­
mensions interdependantes de Ia societe humaine : 

environnementale, economique et sociale, qu'il est 
necessaire d'atteindre sous peine d'une regression 
globale de l'humanite sur une planete exsangue7

• En 
effet, le developpement durable replace I'Homme au 
centre des preoccupations8• La condition premiere, 
c'est que Ia dignite humaine soit respectee. Ensuite, 
Ia discrimination entre les hommes et les femmes 
est Ia negation meme de certaines valeurs du devel­
oppement durable. 

La notion de developpement durable faisant ap­
pel a Ia participation des femmes est relativement 

nkente. Elle s'est construite graduellement au fil des 
trente dernieres annees. Dans les pays du Nord, Ia fin 
des annees soixante voit naitre le mouvement actuel 

des femmes. Les femmes du Nord commencent a se 
battre pour des droits juridiques, centre Ia discrimi­
nation au travail et les obstacles a !'education. Elles 
font leur entree sur le marche du travail. Devant les 
rapports d'inegalite entre hommes et femmes aux­
quels elles sont confrontees9

, les femmes nord-amer­
icaines ont cherche a comprendre les raisons de leur 
exclusion sociale. L'heritage laisse par le mouvement 
des suffragettes et l'ideologie liberale dominante 

a pousse les femmes a vouloir obtenir l'egalite ju-

6 Voir Michel VI RALLY,« Vers un droit international du developpement 
»,AFDI,1965,p.3-12. 
7 Voir Bruno BOlDIN, Bertrand ZUINDEAU, • Socio-economie de l'en­
v!ronnement et du developpement durable: etat des lieux et perspectives 
»,In Mondes en developpement, 2006/3 no 135, p. 7-37, p. 8. 
1 Voir Marc ARBOUCHE, « Le developpement durable: des enjeux 
renouveles pour le management des ressources humaines "• in Vie et 
sciences de lentreprise, 2008/2, n• 179-180, p. 94-110. 
9 Voir Truong THANH-DAM, « Gouvernance et pauvrete en Afrique 
subsaharienne: repenser les bonnes pratiques en matiere de gestlon de Ia 
migration •, Revue internationale des sciences sociales, 2006/4 n• 190, p. 
751-771, p. 752 et s. 
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ridique. 'A cette epoque, les femmes travaillant dans 
le domaine du developpement prennent conscience 
que le developpement tel qu'entrepris au cours de 
cette periode n'est pas profitable pour les femmes 
du Sud. La fin de cette decennie voit le debut de Ia 
vague actuelle du mouvement des femmes qui re­
clame un changement des rapports de pouvoir, a Ia 
racine de Ia subordination des femmes10• 

Le developpement commence a etre envisage sous 

un angle feminin lorsque les grandes agences de 
developpement s'inquietent des impacts de l'impor­
tante croissance demographique. Durant les annees 

soixante-dix, Ia theorie et Ia pratique du developpe­
ment commencent a changer, avec !'abandon par les 
Nations unies de leurs strategies basees sur Ia mod­
ernisation des economies du tiers-monde. lis realis­
ent que (( J'oubli)) des femmes pourrait etre a l'orig­
ine de leur echec. lis voient dans !'engagement des 
femmes une fa~on de mettre en ceuvre de nouvelles 
strategies de developpement. L'amelioration de Ia 
productivite des femmes devient alors un des buts 
du developpement traditionnel. 

Les annees quatre-vingt ont ete pour plusieurs ac­
teurs dans le domaine du developpement une peri­
ode de reflexion et de remise en question. Face a 
Ia crise de Ia dette cumulee par plusieurs pays en 
developpement, ainsi qu'a Ia degradation de l'en­
vironnement a l'echelle planetaire, on commence 
a considerer qu'il serait important d'envisager le 
developpement d'une toute autre maniere. On as­
siste alors a !'integration du terme (( developpement 

durable », mais aussi, au niveau du mouvement 
feministe du Sud, on s'allie autour de problemes so­
ciaux et politiques (acces a Ia terre, eau, defense des 

droits humains). Les femmes du monde reclament 
de plus en plus de ressources et de benefices puisque 
les coupures dans les services offerts par les Etats af­
fectent durement leurs conditions de vie et celles de 
leur fa mille. Elles poursuivent leur lutte pour l'obten-

10 Voir par exemple, Beatrice QUENAULT, « Le developpement durable 
com me pierre d'achoppement des relations Nord/Sud au sein des 
negociations commerciales multilaterales a !'Organisation mondiale du 
commerce "• Mondes en developpement, 2004/3 n•127, p. 11-27. 
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tion de plus d'equite et d'egalite11• La Convention sur 

!'elimination de toutes les formes de discrimination 
a l'egard des femmes, ratifiee par plusieurs pays a 
travers le monde, entre en vigueur en 1981. 

En revanche, Ia Charte africaine n'avait pas pris en 
consideration les specificites de Ia situation des 
droits de Ia femme en Afrique, et avait adosse Ia 
protection des femmes en Afrique sur les textes in­
ternationaux (article 18 § 3 de Ia Charte). L:'echo du 
tumulte progressiste et feministe qui a connu son 
apogee a Ia conference de Beijing de septembre 
1995 est finalement parvenu au legislateur africain 

des droits de l'homme. A travers le Protocole de Ma­
puto, il a en effet tenu compte de ce qu'en dehors 
des problemes generaux rencontres par toutes les 
femmes du monde, Ia femme africaine est particu­
lierement en butte a d'autres problemes et qui ont 
notamment trait a des pratiques discriminatoires 
attentatoires au principe universe! d'egalite entre 
l'homme et Ia femme (levirat, polygamie, incapacite 

en matiere successorale, etc.) ; aux violences liees a 
des traditions ancestrales (mariages forcees, scarifi­
cations, mutilations sexuelles, etc.). Si done le Pro­

tocole de Maputo est en substance ordonne auteur 
de ('elimination de toute forme de discrimination et 
de violence a l'egard des femmes, cela doit logique­

ment conduire a ('institution d'une egalite reelle 
entre hommes et femmes en Afrique12

• Cependant, 
depuis Ia Decennie internationale des femmes13, on 
considere, face a Ia pauvrete des femmes, que !'ex­

clusion de celles-ci du processus de developpement 
durable constitue un veritable probleme en Afrique. 

11 Voir Anne VERSAILLES, "!1ducatlon comme levier de comprehen­
sion et de contagion du developpement durable "• Vertigo, Revue electro­
n/que en sciences de fenvironnement, VoL 3 n"3, decembre 2002, http:// 
vertigo.revues.org/4183 (consulte le 25 aollt 2013) 
12 Voir jean de Noel A TEMENGUE, « La Charte afrlcaine des droits 
de l'homme et des peuples et ses enrichissements ulterieurs "• in Alain 
Didier OLINGA (Dir.), La protection lnternatlonale des droits de fhom­
me en Afrique. Dynamiques, enjeux et perspectives !rente ans apres 
!'adoption de Ia Charte afrlcalne des droits de l'homme et des peuples, 
Yaounde: ed Cle, septembre 2012,321 p, p. 39-61, p. 46. 
u Voir ONU. Decennle des Nations Unles pour Ia femme: egalite, devel­
oppement et palx, In Les Cahiers du GRIP, Meres femmes, n"17-18, 
1977,p. 91. . 

les conditions de vie et les obligations et empikhe­
ments opposes aux femmes dans Ia sphere privee 
comme dans Ia sphere publique, ne sont-elles pas 
contradictoires avec le sens meme du developpe­

ment durable en Afrique ? Comment peut-on en­
visager un developpement durable quand une im­
mense partie des femmes de cette sous-region ne 

parvient pas a obtenir de faire respecter ses droits 
les plus elementaires : droits a Ia protection de l'in­
tegrite physique et psychique, droits civils et poli­
tiques mais aussi economiques, sociaux et culturels 
? les inegalites sont criantes, et pas seulement en 
Afrique. Comment le Protocole de Maputo, y com­
pris les autres conventions internationales, ratiftees 
et signees par de nombreux Etats africains14 agissent 
ou non sur Ia situation des femmes? Quelles allianc­
es peuvent s'exercer entre les pays « du Nord >> et les 
pays« du Sud >> pour avancer sur Ia question univer­
selle des droits des femmes ?15 

Une reponse a ces interrogations, au-dela de Ia pro­
pagande militante, merite qu'un regard rigoureux 

et methodique soit jete sur Ia place accordee par Ia 
societe africaine a Ia femme. A cet egard, le constat 
qui transparait est ('affirmation par le Protocole de 
Maputo de l'egalite entre les hommes et les femmes 
qui vise non seulement a garantir, mais aussi a ren­
dre effective Ia protection de Ia dignite des femmes, 
comme condition premiere du developpement du­
rable (1). Toutefois, a l'epreuve des faits, des obsta­

cles se dressent a l'effectivite de cette protection, 
qui ouvrent en definitive Ia voie aux discriminations 
a l'egard des femmes (II). 

•• Voir Martial JEUGUE DOUNGUE, Cintegratlon des conventions 
intematlonales relatives aux droits de l'homme dans les Etats africains 
francophones, These de doctoral en Droits de I'Homme/Droit public, 
Unlversltc! de Nantes et Unlversltc! Catholique d'Afrique centrale (co-tu­
telle), rnal2013, 584 p. 
15 Ces preoccupations ont fait l'objet d'echanges A l'occaslon du 5' Forum 
mondial des droits de l'homme (FMDH) qui sest tenu A Nantes du 22 au 
25 ma12013 dont Ia thematlque generale etait intitulee:" Developpement 
durable!Drolts de l'lromme: mime combat 7 "· 
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I. La protection de Ia dignite des 
femmes par le Protocole de Maputo, 
comme condition a Ia realisation du 
developpement durable en Afrique 
le Protocole de Maputo est Je fruit des efforts 
deployes par un grand nombre d'organisations 
non-gouvernementales (ONG) en vue de proteger 
explicitement et de maniere specifique les droits 
des femmes par un Protocole additionnel a Ia 
Charte africaine des droits de l'homme. Certaines 
clauses de Ia CADHP avaient ete critiquees parce 
qu'elles etaient formulees en des termes si vagues, 
notamment ce qui concerne Jes droits des femmes, 
qu'il n'etait guere possible d'en degager des reven­
dications pour des modifications Jegislatives au des 
actions politiques concretes, en depit des discrim­

inations massives dent Jes femmes et Jes filles font 
!'objet en Afrique. Apres de nombreux cycles de 
consultation menes au niveau national et region­
al entre des acteurs gouvernementaux et civils, un 
document commun, elabore sous Ia direction de Ia 
Commission africaine des droits de l'homme et des 
peuples, a ete adopte pour servir de base au Proto­
cole de Maputo. 

Dans son preambule, le Protocole fait reference aux 
nombreuses resolutions, declarations, recomman­
dations, decisions, conventions, plates-formes d'ac­
tion, decisions et autres instruments internationaux, 
regionaux et sous-regionaux relatifs aux droits de Ia 
femme et visant !'elimination de toutes Jes formes de 
discrimination et de violence a l'egard des femmes 
ainsi que Ia promotion de J'egalite entre Jes hommes 
et Jes femmes. Reference est enfin faite au role cru­
cial des femmes dans Ia preservation des valeurs af­
ricaines basees sur les principes d'egalite, de Jiberte, 
de paix, de justice, de democratie, de solidarite et 
de dignite16

• Ces references expriment Ia structure 
dualiste du dispositif du Protocole, qui com porte des 

16 Voir Maurice KAMTO, "Introduction generale: La Charte africaine 
des droits de l'homme et des peuples et les perspectives de Ia protection 
des droits de l'homme en Afrique», M. KAMTO (dir.), La Charte afric­
aine des droits de l'Homme et des peuples et le Protoco/e y relatif portant 
creation de Ia Cour africalne des droits de l'homme, coiL de droit interna­
tional, n• 67, Bruxelles: Bruylant, 2011, 1628 p, p. 1-59, p. 31 et s. 

dispositions protectrices (au prohibitives) et promo­
tionnelles (au incitatives). 

l'objectif du Protocole est de completer Jes dispo­
sitions de Ia CADHP dent il tire son fondement et 
d'assurer Ia defense, Ia protection et Ia promotion 
des droits des femmes en definissant Ia discrimina­
tion (article 1} par reference a Ia CADHP et aux dec­
larations et conventions internationales. II se fonde 
sur Jes acquis de l'acte constitutif de I'UA en mettant 
!'accent sur Ia promotion du genre. Se fondant sur 
Jes principes correlatifs de J'egalite et de Ia non-dis­
crimination, Je Protocole de Maputo prescrit des ga­
ranties tant prohibitive (A) qu'incitative (B). 

A. La garantie prohibitive 

les Etats reunis a Beijing Iars de Ia quatrieme Con­
ference mondiale des Nations unies sur Jes femmes 
en 1995, declaraient : « Les droits des femmes sont 
des droits humains » et se donnaient pour but de « 
realiser l'egalite des droits et Ia dignite intrinseque 
des hommes et des femmes ». 

le Protocole de Maputo engage Jes Etats africains 
a garantir aux femmes leurs droits fondamentaux17, 

parmi Jesquels un large eventail de droits civils et 
politiques et de droits economiques, sociaux et cul­
turels (droit a Ia vie, a l'integrite eta Ia securite de Ia 
personne, !'interdiction de Ia discrimination, Je droit 
a Ia justice, Je droit de participation a Ia chose pub­
lique, Je droit a !'education, Ia protection sociale, Je 
droit a Ia sante, Je droit a Ia securite alimentaire, Je 
droit a un logement adequat, etc.); Ia prohibition des 

"La garantie institutionnelle est ainsi articult!e: cc Le 
Protocole cons acre suffisamment de droits en faveur des 
femmes et prevoit rme garantie offerte par les Etats pour 
reparer toute violation des droits et libertes des femmes 
enonces dans le Protocole (article 26). LaCour africnine 
des droits de l'homme et des peuples est competente pour 
connaitre des litiges relatifs a l'interpretation du Protocole, 
decoulant de son applicntion ou de sa mise en cruvre (ar- · 
ticle 27); La Commission africaine des droits de l'lzomme et 
des peuples quanta elle est competente pour connaitre des 
litiges relatifs a /'interpretation du Protocole et decoulant de 
son application ou de sa mise en cruvre (article 32) ». 
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pratiques traditionnelles nefastes (excision, levirat, 
sororat, mariage precoce, force, etc.) ; !'obligation 
d'apporter une protection specifique aux femmes 
dans les conflits armes. Ce protocole represente 
par ailleurs une avancee importante en matiere de 
droits reproductifs. C'est ce qui ressort de !'article 
3 alinea 2 du Protocole de Maputo qui dispose : « 
Toute femme a droit au respect de sa personne et au 
libre developpement de sa personnalite ». II s'agit in 
fine, au dela de Ia typologie doctrinale classique18, 

des droits lies a Ia dignite intrinseque de Ia femme 
(1) et ceux lies a sa personnalite (2). 

1. La garantie absolue des droits lies a Ia dignite in­
trinseque de Ia femme 

Bien que le droit a Ia dignite soit un droit fonda­
mental de toutes les personnes humaines, il impli­
que dans le cas de Ia femme, « sa protection contre 
toutes formes de violence, notamment Ia violence 
sexuel/e et verbale »(article 3 du Protocole). En effet, 
Ia notion de "dignite"19 apparait en droit internation­
al pour Ia premiere fois dans Ia DUDH qui reconnait 

que taus les membres de Ia famille humaine posse­
dent une « dignite inherente » (Preambule) et dis­
pose que : « Taus les etres humains naissent libres et 
egaux en dignite et en droits » (article 1). Certaines 
normes de Ia DUDH s'inspirent aussi directement du 
principe de respect de Ia dignite humaine, notam­
ment celles relatives au droit a Ia vie (article 2), a 
l'integrite de Ia personne (article 3), a !'interdiction 

de Ia torture et des traitements degradants ou inhu­
mains (article 4), etc. 

Toute femme a droit au respect de sa vie, de son 
integrite physique et a Ia securite de sa personne. 

Toutes formes d'exploitation, de punition et de trait­

ement inhumain ou degradant doivent etre inter­
dites (article 4 alinea 1 du Protocole). Ce droit em-

1' Voir Alessandro PIZZO RUSSO,« Les generations de droits »,in 
Constance GREWE, Aorence BENOtr-ROHMER (dir.), Les droits 
socfaux ou Ia demolition de quelques poncifs, PU Strasbourg, 2003, p. 
17, Karel VASAK, • Les dilferentes typologies des droits de !'Homme •· 
In Emmanuelle BRIBOSIA, Ludovic HENNEBEL, Glasser les droits de 
fHomme, BruxeJies: Bruylant, 2004, p. 11-12. 
19 Voir Marie-Luce PAVIA, Thierry REVEr (dir.), La dignite de Ia per­
sonne humalne, Paris: Economica, 1999, 181 p. 

porte interdiction de toutes formes de violence, y 
compris les rapports sexuels non desires ou forces, 
qu'elles aient eu lieu en prive ou en public (article 
4 alinea (a)). II implique davantage !'interdiction et 

Ia condamnation de toutes les formes de pratiques 
nefastes qui affectent negativement les droits hu­
mains des femmes et qui sont contra ires aux normes 
internationales (article 5). Ces pratiques peuvent 
etre comprises comme des traitements inhumains 
et degradants ; c'est Ia raison pour laquelle le point 
b de !'article 5 interdit par des mesures legislatives 
assorties de sanctions, toutes formes de mutilation 
genitale feminine, Ia scarification, Ia medicalisation 
et Ia para-medicalisation des mutilations genitales 

feminines et toutes les autres pratiques nefastes. 

La dignite marche done de pair avec le droit a Ia vie, 
l'integrite de Ia personne, !'interdiction de Ia torture 
et des traitements degradants ou inhumains, etc. Pour 
respecter Ia dignite intrinseque de Ia femme, tout doit 
etre fait pour ne pas porter atteinte a ces droits, car 
en tout etat de cause, le respect inconditionnel de Ia 
femme doit prevaloir. Le Protocole de Maputo de­
mande aux Etats d'adopter et mettre en reuvre les 
mesures appropriees afin d'assurer Ia protection des 
droits de Ia femme au respect de sa dignite et sa pro­
tection centre toutes formes de violence. 

2. La garantie substantielle des droits lies a Ia per­
sonnalite de Ia femme 
Le Protocole de Maputo garantit a toute femme le 
droit au respect de sa personne et au libre develop­
pement de sa personnalite, !'interdiction de toute 
exploitation ou de tout traitement degradant, l'ac­
ces a Ia justice et l'egale protection devant Ia loi, ain­
si que Ia participation au processus politique et a Ia 
prise de decisi6n. 

Le Protocole consacre une disposition substantielle 
et singuliere au « droit a Ia sante et au controle des 
fonctions de reproduction >> (article 14). Ces droits 
comprennent: Le droit d'exercer un controle sur leur 
fecondite ; le droit de decider de leur maternite, du 
nombre d'enfants et de l'espacement des naissances 
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; le libre choix des methodes de contraception ; le 
droit de se proteger et d'etre protegees centre les 
infections sexuellement transmissibles, y compris le 
VIH-SIDA; le droit d'etre informe de leur etat de sante 
et de l'etat de sante de leur partenaire, en particuli­
er en cas d'infections sexuellement transmissibles, 
y compris le VIH-SIDA, conformement aux normes 

et aux pratiques internationalement reconnues ; le 
droit a !'education sur Ia planification familiale. Les 
Etats prennent toutes les mesures appropriees pour 

: assurer l'acces des femmes aux services de sante 
adequats, a des coOts abordables et a des distanc­
es raisonnables, y compris les programmes d'infor­
mation, d'education et de communication pour les 
femmes, en particulier celles vivant en milieu rural 
; fournir aux femmes des services pre et post-natals 
et nutritionnels pendant Ia grossesse et Ia periode 
d'allaitement et ameliorer les services existants ; 

proteger les droits reproductifs des femmes, particu­
lierement en autorisant l'avortement medicalise, en 
cas d'agression sexuelle, de viol, d'inceste et lorsque 
Ia grossesse met en danger Ia sante mentale et phy­
sique de Ia mere ou Ia vie de Ia mere ou du fretus. 

Le Protocole protege aussi le droit des femmes a Ia 
securite alimentaire, leurs droits en matiere de pro­
creation et leur droit a un logement adequat20

• En 
effet, le droit d'acces a une alimentation saine et 
adequate doit etre garanti aux femmes. C'est dans 
cette optique qu'a travers le Protocole, en son arti­
cle 15, les Etats prennent les mesures necessaires 

pour assurer aux femmes l'acces a l'eau potable, 
aux sources d'energie domestique, a Ia terre et aux 

moyens de production alimentaire, l'etablissement 
des systemes d'approvisionnement et de stockage 
adequats ; le droit a un habitat adequat (article 16) 
qui implique l'acces a un logement et des conditions 
d'habitation acceptable ; le droit a un environne­
ment culture! positif (article 17); et le droit a un en­
vironnement sa in et viable (article 18) ; pour assurer 
aux femmes Ia securite alimentaire. 

20 Les articles 6 et 7 prevoient des droits egaux d.ms un partcn.tri.tt des 
epoux a Ia sauvegarde des interets de Ia famille. !Is con<lltucnt en cd~ 
une avancee notoire par rapport au droit en vigueur dJn< ccrtJIIl' r • ,,, 
africains. 

Le Protocole innove, dans Ia prise en compte du 
droit a Ia paix (article 10), visant son ancrage dans 
les realites du continent africain, qui comprend non 
seulement le droit des femmes« a une existence pa­

cifique », mais aussi leur droit « de participer a Ia 
promotion et au maintien de Ia paix ».A cet effet, les 
Etats parties doivent prendre toutes les mesures ap­

propriees pour assurer une participation accrue des 
femmes : aux programmes d'education a Ia paix eta 
Ia culture de Ia paix; aux mecanismes et aux proces­

sus de prevention, de gestion et de reglement des 
conflits aux niveaux local, national, regional, conti­

nental et international ; aux mecanismes locaux, na­
tionaux, regionaux, continentaux et internationaux 
de prise de decisions pour garantir Ia protection 
physique, psychologique, sociale et juridique des re­
querants d'asile, refugies, rapatries et personnes de­
placees, en particulier les femmes, a taus les niveaux 
des mecanismes de gestion des camps et autres lieux 
d'asile pour les requerants d'asile, refugies, rapatries 
et personnes deplacees. Le Protocole de Maputo ga­

rantit aussi Ia securite des femmes en cas de conflit 
arme. L'Etat partie doit respecter et faire respecter 
dans ces situations les regles du droit international 

humanitaire, particulierement lorsqu'elles touchent 
les femmes, et prendre toutes les mesures neces­
saires pour qu'aucune fille de mains de 18 ans, ne 
prenne part aux hostilites ou scient enrolee dans 
l'armee21

• Les femmes ont enfin le droit de jouir plei­
nement de leur droit a un developpement durable. 

B. La garantie lncitative 
Pour prendre Ia mesure du traitement egalitaire entre 
I' hom meet Ia femme, I' ega lite de jure a elle seule est 

insuffisante. En effet, face a l'inferiorite de Ia femme 
resultant en partie du poids des traditions, pratiques 
et prejuges, seules des mesures specifiques peuvent 
etre prises pour corriger Ia situation22

• On comprend 

21 Voir Medina HAERI, Nadine PUECHGUIRBAL, • From helplessness 
to agency: examining the plurality of women's experiences in armed 
conflict •,In International Reviewoftlze Red Cross, vol. 92, n• 877, mars, 
2010, p. 103-122. 
22 Voir Angeline-Florence NGOMO, • Commentaire de !'article 18 
alinea 3 de Ia Charte afrlcaine des droits de l'homme et des peuples •, in 
KAMTO Maurice (dir.), La Clzarte africaine des droits de fHomme et des 
prupll's et lr Protocole y relatif port ant cn!atlon de Ia Cour africaine des 
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des Iars, que le Protocole ne se soit pas contente 
d'affirmer Ia necessite d'un traitement egalitaire des 
hommes et des femmes (1), mais qu'il ait aussi et 
surtout prevu des prerogatives particulieres au profit 
de certaines categories de femmes (2). 

1. La subtilite des droits inherents a l'egalite entre 

les hommes et les femmes 
Le Protocole de Maputo met l'accent sur Ia jou­
issance par Ia femme des droits egaux a ceux de 
I' hom me dans le mariage et les deux sont consideres 
comme des partenaires egaux dans cette institution. 
Ceci signifie notamment qu'aucun mariage n'est 

conclu sans le plein et libre consentement des deux, 
que Ia femme maril~e a le droit de conserver son 
nom, de l'utiliser a sa guise conjointement ou avec 
celui de son mari, qu'elle ale droit, pendant Ia duiree 
du mariage, d'acquerir des biens propres, de les ad­

ministrer et de les gerer librement ; et pour eviter 
le mariage force des filles mineures, l'age minimum 
de mariage de Ia jeune fille est de 18 ans (article 6). 
En cas de separation de corps, divorce et annulation 
du mariage, les femmes jouissent des memes droits 
que les hommes. 

Les Etats doivent, par des mesures appropriees, ga­
rantir l'egalite des chances et d'acces a !'education 
et a Ia formation aux femmes. Cela passe par !'elim­
ination de taus les stereotypes qui perpetuent Ia 
discrimination dans les manuels scolaires et les pro­
grammes d'enseignement et des medias, Ia protec­
tion de Ia femme, en particulier Ia jeune fille, centre 
toutes les formes d'abus, y compris le harcelement 

sexuel, dans les eccles et autres etablissements. De 
maniere plus singuliere, les Etats parties doivent 
promouvoir l'alphabetisation des femmes, leur acces 
aux domaines de Ia science et de Ia technologie, et 
le maintien dans le circuit scolaire ou de formation 

des filles qui quittent I' ecole prematurement (article 

12). L'article 13 du Protocole enumere quanta lui un 
catalogue de mesures a adopter eta mettre en ceu­

vre par les Etats parties afin de garantir aux femmes 

droits de fhomme, coli. de droit International, n• 67, Bruxelles: Bruylant, 
2011, 1628 p. p. 413-429, p. 414. 

l'egalite des chances en matiere d'emploi, d'avance­

ment dans Ia carriere et d'acces a d'autres activites 
economiques. II s'agit pour l'essentiel des mesures 
deja consacrees par les normes internationales rela­
tives au droit du travail. 

Le Protocole garantit en outre le droit d'acces a Ia 
justice et a l'egale protection devant Ia loi (article 
8) qui impose aux Etats parties d'assurer l'acces ef­
fectif des femmes a !'assistance et aux services ju­
ridiques et judiciaires, l'appui aux initiatives locales, 
nationales, regionales, continentales visant cet ob­
jectif, Ia sensibilisation de toutes les couches de Ia 
societe aux droits de Ia femme et Ia formation des 
organes charges de !'application de Ia loi a taus les 
niveaux pour qu'ils puissent interpreter et appliquer 
effectivement l'egalite des droits entre l'homme et 
Ia femme, une representation equitable des femmes 

dans les institutions judiciaires et celles chargees 
de !'application de Ia loi. Ensuite, le droit de partic­
ipation au processus politique et a Ia prise de deci­
sions : revendique par une frange des femmes afric­
aines diplomees de l'enseignement superieur, d'une 
maniere qui fait penser a un mimetisme des appels 
a Ia parite a Ia mode dans Ia plupart des pays occi­
dentaux, ce droit est consacre par !'article 9 du Pro­
tocole. A travers cet article, le Protocole etablit com­
ment les Etats doivent prendre des actions positives 
specifiques pour « promouvoir Ia gouvernance par­
ticipative et Ia participation paritaire23 des femmes 
dans Ia vie politique de leurs pays, a travers une ac­
tion affirmative et une legislation nationale l>

24
• Pour 

garantir cette participation sans discrimination a Ia 
vie politique aux femmes, le systeme de quota serait 
un atout. L'introduction de quotas pour les femmes 
permet un bond qualitatifvers une politique dont les 

u Voir Fran~oise GASPARD,« De Ia parite: Genese d'un concept, 
naissance d'un mouvement •,In Nouvelles Questions Feminlstes, vol. 15, 
n"4, 1994, p. 31. 
u lis doivent prendre des mesures de nature a garantir: La participa­
tion des femmes a toutes les elections sans aucune discrimination ; leur 
representation, en parite avec les hommes eta tous les niveaux, dans les 
processus electoraux alnsl que l'egalite de partenariat a tous les niveaux 
de relaboration et de Ia mise en oeuvre des politiques et des programmes 
de developpement de rEtal Les Etats assurent enfin une representation 
et une participation accrues, significatlves et efficaces des femmes a tous 
les niveaux de Ia prise des decisions. 
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visees et les moyens sent equitables. C'est un moy­
en efficace qui permet d'envisager un accroissement 
substantiel de Ia representation des femmes. 

2. La novation des droits inherents a certaines 
categories de femmes 
Le Protocole de Maputo apporte une protection 
novatrice a certaines categories de femmes particu­
lierement vulnerables, en occurence les femmes en 
situation de detresse (il s'agit ici des femmes incar­
cerees en etat de grossesse ou d'allaitement, celles 
issues des populations marginales, "les femmes 
chefs de fa mille", les femmes pauvres)25

, les femmes 
handicapees, les femmes agees, les veuves et les 
femmes rapatriees ou refugiees. La finalite etant Ia 
jouissance par ces dernieres de leur droit au devel­

oppement durable. 

Les femmes handicapees et les femmes agees bene­
ficient des mesures prevues dans le Protocole aux 
articles 22 (protection Speciale des femmes agees) 
et 23 (protection speciale des femmes handicapees). 

Tout comme dans Ia CADHP, il n'est pas precise dans 
le Protocole si le handicap vise est mental et/ou 
physique. Au contraire, dans Ia Charte africaine des 
droits et du bien etre de l'enfant, Ia protection de 
!'article 13 beneficie a « tout enfant qui est mental­
ement ou physiquement handicape ». L'expression « 
femmes ogees )) peut etre inspiree de celle de (( per­
sonnes ogees >> uti Iisee par I'AssembiE~e generale des 
Nations unies26 et le Comite des droits economiques, 
sociaux et culturels27

, pour designer le groupe des 
personnes agees de 60 ans et plus, conformement 

aux modeles des services statistiques des Nations 
unies28

• En !'absence de precision, !'interpretation 

25 Cette categorle n'etait pas visee dans I' article 18 § 4 de Ia CADHP. 
"'Voir Resolutions 47/5 et 48/98. 
71 Voir Observation generale n"6, U.N. DocRRI/GEN/l/Rev.7 (2004). 
28 II est cependant a relever qu'Eurostat,le service statlstique de !'Union 
europeenne, retlent 65 ans comme Age d'entree dans le groupe des «per­
sonnes Agees •, 65 ans etant !'age de depart a Ia retraite le plus retenu. Le 
probleme se trouve de savolr sl60 ans constltue un Age palier en de~a 
duquel on ne peut pas descendre et sll'age a partir duquel une personne 
sera consideree comme agee est le m~me en Europe et en Afrique ou 
en Angola et en Algerie. Voir Helene BOUSSARD, « Commentaire de 
I' article 18 alinea 4 de Ia Charte africaine des droits de l'homme et des 
peuples »,in KAMTO 1v!aurice (dir.), La Charte africaine des droits de 

Ia plus protectrice peut prevaloir de sorte que les 
femmes agees de 60 ans et plus et handicapees phy­
siquement ou mentalement beneficient de Ia pro­
tection offerte aux articles 22 et 23. 

La logique de ces articles est une logique d'« egalisa­
tion des chances>>. Suivant Ia conception generale du 
Protocole, I'Etat est tenu non seulement de s'abstenir 
de toute forme de discrimination de jure (article 1), 
mais egalement de prendre des mesures de traite­

ment preterentielles de maniere a supprimer les dis­
criminations de facto eta realiser Ia pleine participa­
tion et l'egalite au sein de Ia societe (article 8), et ce, 

notamment a l'egard des femmes handicapees et/ou 
agees. lis posent une obligation positive et on peut 
parler de discrimination positive si l'on considere 
qu'il s'agit de mesures beneficiant a une categorie 
de personnes traditionnellement desavantagees de 
maniere a compenser une inegalite de fait. L'Etat a 
l'obligation de prendre des mesures en faveur des 
groupes vulnerables de maniere a les mettre en po­

sition de jouir des memes droits que les autres: droit 
a !'education et a Ia culture, droit a un niveau de vie 
suffisant, droit a Ia securite sociale, droit a Ia sante 
physique et mentale, drois lies au travail29

• Au regard 
du Protocole, il est possible de considerer que les « 
besoins physiques )) des (( femmes ogees ou handi­
capees >> couvrent au minimum les soins necessaires 
a leur etat de sante physique et mentale. Les beso­
ins meraux peuvent se definir comme « le droit a 
etre traitee avec dignite » (articles 22 a linea bet 23 
alinea b). II est prevu, en plus des besoins physiques 
et meraux, les besoins economiques et sociaux pour 
faciliter l'acces a l'emploi, a Ia formation profession­
nelle et leur participation a Ia prise de decision. 

Une protection speciale est assuree aux femmes en 
situation de detresse (article 24). Le Protocole ex­
ige !'engagement des Etats parties a assurer a ces 
femmes, un cadre adapte a leur condition et en rap-

rHomme et des peuples d le Protocole y relatif portant creation de Ia Cour 
africaine des droits de /'hom me, coli. de droit International, n• 67, Brux­
elles: Bruylant, 2011, 1628 p, p. 430-443, p. 433. 
19 Voir Observation glnlrale n•s (I 1' session, 1994) et Observation genl­
rale n"6 (13' session, 1995), U.N. Doc.HRI/GEN/1/Rev.7 (2004). 
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port avec leurs besoins physiques, economiques et 
sociaux, et a assurer Ia protection des femmes in­
carcerees en etat de grossesse ou allaitant en leur 
garantissant un cadre adapte a leur condition et le 
droit d'etre traitees avec dignite. Les veuves quanta 
elles ne doivent etre soumises a aucun traitement 
inhumain, humiliant ou degradant. Elles ont le droit 
de se remarier a l'homme de leur choix, et, apres le 
deces du mari, elles deviennent d'office Ia tutrice de 
leurs enfants, sauf si cela est contraire aux interets 
et au bien-etre de ces derniers (article 20}. En cas 
de succession, les veuves ont droit a une part equi­
table des biens de leurs conjoints, ainsi que le droit, 

quel que soit le regime matrimonial, de continuer 
d'habiter dans le domicile conjugal; elles conservent 

ce droit en cas de remariage si le domicile leur ap­
partient en pro pre ou leur a ete devolu en heritage30

• 

Par ailleurs, les Etats parties s'engagent a proteger 
les femmes demandeurs d'asile, retugiees, rapa­
triees ou deplacees, centre le viol, toutes les formes 
de violence et autres formes d'exploitation sexuelle; 
ils doivent s'assurer que de telles violences sont con­
siderees comme des crimes de guerre, de genocide 
ou comme des crimes centre l'humanite, et que les 
auteurs de tels crimes sont poursuivis devant les ju­
ridictions competentes (article 11). 

Dans plusieurs pays, des mesures legislatives ou insti­

tutionnelles, telles que des lois reprimant les auteurs 
de violences sexuelles (Kenya, Liberia), criminalisant 

les violences domestiques {Ghana, Mozambique), in­
terdisant les mutilations genitales feminines (Ougan­
da, Zimbabwe) ou encore instituant des mecanismes 
de promotion des droits des femmes (Cote d'lvoire, 
Senegal), ont accompagne les ratifications du Proto­
cole de Maputo. Malgre ces quelques avancees no­
toires, plusieurs obstacles a Ia pleine realisation des 

,. Ces dispositions de Huticle 20 § 1 relatives au droit successoral constit­
uent une avancee significative et fort positive au regard de Ia legislation 
et du droit coutumier de Ia famille de plusieurs Etats africains. Elles 
sont completees et renforcees par celles du paragraphe 2 qui conferent 
aux femmes un droit reserve dans certains ordres juridiques natlonaux 
aux seuls hommes: le droit d'heriter des biens de leurs parents, en parts 
equitables. Voir Maurice KAMTO," Introduction gcnerale: La Charte 
africaine des droits de l'homme et des peuples et les perspectives de Ia 
protection des droits de l'homme en Afrique •, op. cit, p. 33. 

droits des femmes persistent sur le continent. 18 

Etats ne sont toujours pas parties au Protocole, alors 
meme que dans plusieurs d'entre eux dont le Sou­
dan, Ia Republique centrafricaine ou encore I'Egypte, 

qui sont encore aujourd'hui en proie a des situations 
de crises politiques graves ou de conflits armes, les 
femmes continuent d'etre les principales cibles de 
violences, de discriminations et de stigmatisations. 

II. La violation du Protocole de 
Maputo par les discriminations a 
l'egard des femmes, comme negation 
a Ia consolidation du developpement 
durable en Afrique 
Majoritairement actrices du developpement de leur 
pays, dans les domaines de Ia protection de l'en­
fance, du handicap, de Ia lutte centre Ia violence 
conjugale et centre toutes les formes d'exclusion, les 
femmes ne sont pourtant pas ou peu representees 
dans les instances decisionnelles sur le plan politique 
et economique. Les combats qu'elles menent pei­
nent a s'inscrire de fa~on durable dans les politiques 
de leurs pays. Pourtant depuis toujours, les femmes 
sont engagees dans les processus de changements. 

En periode de grandes incertitudes et de crises ma­
jeures, comme celles que traverse actuellement le 
monde, une retlexion sur les hypotheques polit­
ico-juridiques (A) aux droits des femmes peut aid­
er les decideurs africains a rompre avec Ia pensee 
juridique traditionnelle et les hypotheses les plus 
routinieres, pour favoriser Ia prise en consideration 
d'un plus large eventall de possibilites reconnues a Ia 
femme. Entin, il s'agit aussi de contribuer de maniere 
indirecte a Ia realisation des objectifs du develop­

pement durable en Afrique, quelles que scient Ia 
legitimite et Ia pertinence de tels objectifs31

• C'est 
egalement !'occasion de rechercher les facteurs so­
cio-culturels qui favorisent encore ou au contraire 

31 Voir Jean Didier BOUKONGOU, « Cinquantenalre des droits de 
l'homme en Afrique centrale •,In Drafts de l'homme, libertes et justice 
sociale en Afrique centrale, Cahier africain des droits de rhomme, Etudes 
et documents de l'APDHAC, Yaounde: PUCAC, mars 2011, n"ll, p. 
12-44, p. 43. 
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retardent l'tklosion de l'idee d'une protection effi­
cace des droits de Ia femme en Afrique (B). 

A. Les pesanteurs politico-jurldlques 
La majorite des legislations nationales africaines 
presentent un large deficit en ce qui concerne Ia 
protection des droits de Ia femme (2}. L'analyse du 
Protocole de Maputo suscite par ailleurs des oppo­
sitions dans les milieux politique, religieux et social, 
en occurence ses dispositions touchant au controle 
de Ia fecondite de Ia femme (1}. 

1. Les controverses auteur du Protocole de Maputo 
Les droits de Ia femme relatifs aux methodes de 
contraception, a l'espacement des naissances, a Ia 
determination du nombre d'enfants et a Ia mater­
nite se heurtent non seulement aux pesanteurs des 
traditions africaines toujours vivaces, mais egale­
ment a certaines intransigeances religieuses qui ne 
laissent souvent que tres peu de place a !'exaltation 
du bien-etre de l'individu face aux dogmes inspires 
par Ia foP2

• 

Le Pape Benoit XVI, dans un discours au Corps diplo­
matique accredite au pres du Saint Siege le 8 janvier 
2007, affirmait: 

Comment ne pas se preoccuper des continu­
elles atteintes a Ia vie, de Ia conception jusqu'a 
Ia mort naturelle ? De tel/es atteintes n'eparg­
nent meme pas des regions oil Ia culture du 
respect de Ia vie est traditionnelle, comme en 
Afrique, oil /'on tente de bana/iser subreptice­
ment l'avortement, par le Protocole de Mapu­
to, ainsi que par le Plan d'action adopte par /es 
Ministres de Ia sante de /'Union africaine33. 

Dans le meme sens, un communique des eveques 
africains fut divulgue le 19 avril 2007, qui attire l'at-

32 Voir Maurice KAMTO, « Introduction generale: La Charte africalne 
des droits de fhomme et des peuples et les perspectives de Ia protection 
des droits de l'homme en Afrique», op. dt, p. 36. 
n Voir:« Quels sont les dangers du Protocole de Maputo? Les dirigeants 
catholiques et africalns s'opposent au Protocole de Maputo », In http:// 
www.leprotocoledemaputo.orglopposition_catholique_affrlcaine.html 
(consulte le 10 septembre 2013) 

tention des chefs politiques d'Afrique sur les fortes 
reserves concernant des aspects de !'article 14 du 
Protocole de Maputo. lis observent 

que /es droits des femmes de proteger et pro­
mouvoir leur sante sexuel/e et reproductive 
dans cet article ont exclu /es droits du couple, 
de Ia famille et de Ia societe (civile, tradition­
nelle, cu/turelle et religieuse) de precisement 
prendre part a Ia promotion des droits de Ia 
femme aux soins de sante. Par exemple, l'au­
torisation d'avorter et le choix de toutes les 
methodes de contraception pour /es femmes 
(cf. article 14 alinea 1 (c) et 2 (c)) sont partic­
ulierement incompatibles avec /es enseigne­
ments de I'Eglise catholique, sa tradition et ses 
pratiques34. 

Plus loin, Ia Conference episcopale de I'Ouganda 
publie un message le 19 janvier 2006 en ces termes : 

Jamais dans l'histoire un Protoco/e n'est aile 
aussi loin I Nous crayons fermement que les 
peuples d'Afrique n'ont aucun desir de voir ce 
Protocole introduit dans leurs lois. Nous som­
mes certains que le peup/e de I'Ouganda ne le 
desiralt jamais. Les situations de forte detres­
se mentionnees dans le texte du Protocole 
(viol, inceste, agression sexuelle) ne peuvent 
creer un droit de supprimer une vie lnnocente. 
Cecl s'app/ique encore moins dans /es cas mal 
definls d'un (( danger pour Ia sante men tale ou 
physique de Ia mere ou d'un danger pour Ia vie 
de Ia mere ou du fcetus ». En fait ceci est une 
porte ouverte pour l'avortement libre35. 

La societe civile africaine n'est pas en marge de 
cette crolsade centre le Protocole de Maputo. Les 
femmes congolalses par exemple ant estime que 

u Ce message fut slgne par le Cardinal Polycarpe PENGO, President du 
Symposium des Conferences Eplscopales d'Afrique et de Madagascar 
(SCEAM) et Archev&Jue de DarEs-Salaam, Tanzanle, alnsl que par 
beaucoup d'autres cardinaux et ev~ques africalns. 
n Voir « Quels sont les dangers du Protocole de Maputo ? Les dirigeants 
catholiques et africalns s'opposent au Protocole de Maputo », op. cit, ibid. 
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porter atteinte a Ia vie en depenalisant l'avortement 
est une violation grave ; par consequent, plusieurs 
associations ont lutte pour Ia non-ratification du­
dit Protocole par Ia Republique Democratique du 
Congo (ROC}. Pour ce faire, celles-ci ont organise 
des reunions visant a faire comprendre a toutes les 
femmes congolaises taus les dangers et pieges que 
contient ce Protocole36

• 

Nonobstant toutes ces reactions, !'extreme 
gauche fran~aise guidee par Emma BONIN037 est 
entrain de promouvoir le Protocole de Maputo en 
denon~ant l'immixtion du Vatican dans les affaires 
internes des Etats. La campagne pour Ia ratification 
du Protocole de Maputo estime que Ia CEDEF, ainsi 
que le Protocole de Maputo offrent un cadre legal 
pour Iutter centre les violations des droits humains 
des femmes. En ratifiant ces instruments, les Etats 
s'engagent a prendre toutes les mesures necessaires 
pour mettre fin aux discriminations et fa ire respecter 
les droits humains des femmes. 

2. Les deficits autour des legislations nationales 
Les textes nationaux recelent le plus souvent de 
limites aux sources diverses. En effet, elles tien­
nent tantot a un vide juridique qui laisse Ia place 
a taus les abus, tantot a une ambigi.iite des textes, 
sources d'extreme derapages ou tout simplement 
a des dispositions iniques, sinon cyniques delibere­
ment votees par le legislateur38

• Au Cameroun, en 
Guinee-Bissau, en Guinee-Conakry ou au Mali par 
exemple, le mari peut s'opposer a l'exercice par son 
epouse, d'une profession et peut egalement mettre 
fin a ses activites commerciales. II faut comprendre 
a travers cet article que Ia femme mariee peut ex­
ercer une profession separee de son epoux, mais 

"Voir« Les femmes congolaises disent non a Ia ratification du Protocole 
de Maputo •, in http://www.cooperation.net (consulte le 11 septembre 
2013) 
37 Membre du Parlement europeen et fondatrice du groupe « Pas de Paix 
sans Justice »,Bonino est membre du Parti Radical en Italie. 
31 Voir cecile Aimee SIM BOUMA,« Regard sur Ia protection des droits 
de Ia femme en Afrique a Ia lumiere du Protocole de Ia Charte africaine 
des droits de l'homme et des peuples relatif aux droits de Ia femme •· 
Droits de fhomme, libertes et justice soc/ale en Afrique centrale, Cahler 
africain des droits de l'homme, Etudes et documents de fAPDHAC, Yaoun­
de: PUCAC. mars 2011, n•11, p. 75-95, p. 84. 

que ce dernier peut s'opposer a l'exercice d'une 
telle profession dans !'interet du mariage et des 
enfants. Cette disposition constitue une atteinte au 
droit du travail de Ia femme, surtout lorsque l'on sa it 
que dans le contexte africain, certains hommes ont 
tendance a confiner leurs femmes a Ia maison pour 
des raisons inavouees. La propriete n'est pas garan­
tie aux femmes mariees (cas du liberia, du Nigeria, 
etc.). En Cote d'lvoire et en Mauritanie, ('administra­
tion des biens de Ia communaute est confiee au mari 
qui peut les vendre, les hypothequer, sans ('accord 
de son epouse. Le mari a Ia mainmise sur ('admin­
istration de taus les biens de Ia femme (article 81 
du Code civil). En cas d'interdiction judiciaire de Ia 
femme, le mari devient, de droit, le tuteur de cette 

derniere. 

De nombreuses dispositions du Code penal con­
golais, camerounais, ivoirien, kenyan39 ou de Ia 
Guinee-Conakry demeurent discriminatoires, nota­
mment celles relatives au crime d'adultere. Ainsi, s'il 
est commis par l'homme il ne fera ('objet que d'une 
amende alors que Ia femme coupable d'adultere 
risque une peine de prison. Son infidelite peut etre 
denoncee en taus lieux. Par centre, l'adultere du 
mari n'est reconnu que s'il a ete commis au domicile 
conjugal, ce qui rend ('obtention de Ia preuve alea­
toire40. Toutes ces discriminations sont renforcees 

par des pratiques coutumieres et traditionnelles qui 
considerent Ia femme comme une propriete et par 
consequent, un bien de succession. Ceci en raison du 
fait qu'elle n'a pas droit a Ia succession (Cas de I'Ou­
ganda, du Zimbabwe, etc.), ni dans sa fa mille, ni dans 
celle de son mari. Peut-on encore soutenir que « /es 
textes juridiques camerounais contiennent peu de 
mesures discriminatoires a /'egard de Ia femme »41 ? 

,. D'apres !'article 11 de Ia Matrimonial Causes Ordinance (decret sur les 
causes matrimoniales), « la femme peut fa ire lobjet de poursuites pour 
adultere mais pas le marl• • 
.., Article 361 du Code penal camerounais du 19 septembre 2000, articles 
336 et 337 du Code penal congolais du 13 janvier 1963, article 391 du 
Code penal ivoirien du 7 octobre 1964. 
41 Voir Marie Therese MENGUE, • Regard sur Ia situation de Ia femme 
au Cameroun », in Drolts de fhomme, libertes et justice sociale en Afrique 
centrale, Calrier africain des droits de fhomme, Etudes et documents de 
li\PDHAC, Yaounde: PUCAC. mars 2011, n•11, p. 45·74, p. 56. 
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Au Benin et en Ouganda, malgre les dispositions 

de Ia Constitution et du Code des personnes et de 
Ia famille qui prevalent l'egalite de l'homme et de 
Ia femme en matiere de succession, celles-ci sent 
souvent ignorees et !'heritage de Ia terre continue 
d'etre refuse aux femmes dans certaines localites42

• 

Au Botswana43
, au Kenya et en Sierra Leone, bien 

que les constitutions com portent des dispositions de 
non-discrimination, elles prevalent une liste de do­
maines dans lesquels cette disposition ne s'applique 

pas : adoption, mariage, divorce, veuvage, succes­
sion suite a un deces, ou toute autre question rele­
vant du statut personnel. Le droit coutumier recon­

nu par les autorites burundaises a des repercussions 
netastes sur les droits des femmes, notamment en 
matiere de succession, de regimes matrimoniaux et 
de libe.ralites. L'incessant probleme de Ia polygamie 
ne connait pas d'avancee significative et de ce fait, 

certaines legislations africaines, notamment celles 
de Ia Guinee-Bissau, du Kenya, de Ia Mauritanie, du 
Mozambique, du Niger, du Nigeria, de I'Ouganda, du 
Senegal, de Ia Sierra Leone, de Ia Tanzanie, du Tchad 
et du Togo, loin d'etre "retrogrades"44 meritent 
d'etre reformees. 

Malgre Ia criminalisation de l'esclavage, des pratiques 
esclavagistes et !'interdiction du travail force par le 
Cameroun45

, Ia Mauritanie, le Nigeria, !'exploitation 
domestique, l'esclavage et Ia prostitution des filles et 
des femmes continuent a se developper, souvent par 
necessite "vivriere". Afin de garantir Ia jouissance 

par les femmes des droits prevus dans le Protocole, 

42 Ainsi par exemple, lors du deces de son pere,les oncles d'Ayaba, fille 
unique, se sent accapan!s toute Ia propricte du defunt, sous pn!texte que 
leur niece, en tant que fille, ne dolt pas heriter des biens. Cas documente 
par !'organisation WILDAF Benin. Voir FIDH, • r:Afrique pour les droits 
des femmes: Ratifier et respecter •, Cahierd'exigences, mars 2010, 148 
p, p. 11. 
43 Voir article 15 (4) (c) de Ia Constitution du 30 Septembre 1966, amen· 
dee en 1969,1970, 1982 et 1997. 
46 Cecile Aimee SIM BOUMA,« Regard sur Ia protection des droits de 
Ia femme en Afrique a Ia lumiere du Proto cole de Ia Charte africaine des 
droits de !'hom meet des peuples relatif aux droits de Ia femme •, op. dt, 
p.84. 
45 Lei n•200S/015 de decembre 2005 relative a Ia traite etau trafic des 
enfants eta l'esclavage ainsi que Ia ratification de Ia Convention des Na­
tions unies centre Ia criminalite transnatlonale organist!e et de ses deux 
Protocoles facultatifs. 

les Etats africains doivent proceder a ('elimination 

des pratiques netastes, c'est-a-dire tout comporte­
ment, attitude ou pratique qui affecte negativement 
les droits fondamentaux des femmes. L'elimination 
de telles pratiques passe par leur interdiction et leur 
condamnation par I'Etat et Ia prise de toutes les me­
sures necessaires, notamment celles enumerees a 
!'article 5 du Protocole, afin de les eradiquer. Toute­
fois, garantir l'effectivite et l'efficacite des droits en 
question suppose Ia liberation par les Etats africain.s 
des ressources necessaire~ a cette fin. C'est pourquoi 
les Etats parties sent appeles a prendre les mesures 
adequates pour « reduire sensiblement les depens­
es militalres au profit du developpement social en 
general, et de Ia promotion des femmes en particuli­
er » (article 10 § 3 du Protocole}46

• 

B. Les pesanteurs soclo-culturelles 
Le contraste entre Ia consecration formelle des 
droits et libertes des femmes et le sort qui leur est 
reserve est trap important pour ne pas etre men­
tionne ici. II n'est toutefois pas question de reperto­

rier Ia pratique des Etats africains dans ce domaine. 
II suffit de dire que Ia situation de Ia femme afric­
aine est contrastee. Elle jouissait dans Ia societe an­

cestrale d'une plus grande reconnaissance du fait 
qu'elle etait consultee sur certains points. Pourtant, 
son statut social actuel est reduit Ia plupart du temps 
a sa portion congrue, revelant ainsi Ia persistance de 
certaines pratiques discriminatoires a son egard (1}. 
Par ailleurs, Ia CADHP accorde une place de choix 
aux coutumes et valeurs traditionnelles47

• Seul !'ar­
ticle 29 alinea 7 reconnait que toutes les valeurs 
culturelles africaines ne sent pas positives. Le droit 
coutumier, les valeurs traditionnelles ou ancestrales 
et les coutumes constituent encore des facteurs qui 
contribuent au deni de leurs droits aux femmes afr­
lcaines (Z). 

1. La perslstance des pratiques dlscriminatolres 

Malgre !'existence d'instruments juridiques posant 

46 Voir Maurice KAMTO, • Introduction generale: La Charte africaine 
des droits de fhomme et des peuples et les perspectives de Ia protection 
des droits de l'homme en Afrique •· op. cit, p. 38. 
•7 Voir les articles 18, 22, 27,29 § 7 et 61 de Ia CADHP. 
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le principe d'egalite entre hommes et femmes, les 
discriminations a l'egard des femmes demeurent 
une rea lite vivace en Afrique. Le professeur Amsatou 
SOW SIDIBE se demande d'ailleurs si ce phenomene 
n'est pas l'une des causes du sous- developpement 
et des conflits en Afrique48

• Les pratiques discrimi­
natoires sont complexes et peuvent revetir diverses 
formes. Leurs causes sont multiples et peuvent etre 
directes, indirectes, legales, de fait, liees aux violenc­
es, etc. Elles peuvent etre d'origine socio-culturelle, 
economique, structurelle, judiciaire et a !'ignorance 
par les femmes de leurs droits au liees a Ia diversite 
et a Ia difference, etc. 

Bien que l'homme et Ia femme scient taus les deux 
des etres humains, il y a des differences entre eux. 
La difference est manifestement physique, physi­
ologique. Mais, elle peut se traduire par des man­
ifestations autres que physiques, par le comporte­
ment, les gouts, etc. Or, il y a comme une tendance 
naturelle a minimiser au a rejeter l'autre qui est 
different de soi. Les discriminations a l'egard des 
femmes sont des discriminations sexistes. Elles sont 
fondees sur Ia difference de sexe entre les deux 
categories de personnes. La femme est victime de 
stereotypes sexistes qui favorisent l'homme. Aujo­
urd'hui, les femmes senegalaises reclame une re­
forme du droit de Ia famille, non pas dans le sens 
d'une substitution du droit islamique au droit la'ic, 
mais plutot dans le sens d'une abolition des discrim­
inations persistantes. 

Depuis de nombreuses annees, Ia Republique 
Democratique du Congo (RDC), Ia Cote d'lvoire (De 
2002 a 2007), l'Ouganda (A partir de 1986), Ia Sierre 
Leone (guerre civile qui s'est achevee en 2002) sont 
le terrain de conflits armes au cours desquels le viol 
a ete utilise comme une arme de guerre de maniere 
massive et systematique. Ban a lise sur I' ensemble du 
territoire, ce crime est desormais commis dans les 
zones de ·relative stabilite. Ainsi, malgre !'adoption 

"Voir Amsatou SOW SIDIBt" Les discriminations a fegard des 
femmes », Communication au Fomm mondial des drolts de /'homme, 
Nantes, 2006, p. 1-9, p. I. 

en 2006 en ROC de deux lois particulierement re­
pressives, les cas de violences sexuelles continuent 
d'etre quotidiennement rapportes, l'impunite qua­
si generalisee des auteurs en constituant l'une des 
principales causes49

, 

Une autre cause des discriminations est !'ignorance 

par les femmes de leurs droits et le manque d'une 
veritable culture des droits. Ceci est caracterise par 
Ia faible prise de conscience d'une grande partie de 
Ia population de !'existence de droits fondamentaux 
de Ia personne humaine et done de Ia poursuite de 
pratiques sociales qui bafouent les droits, les femmes 
etant souvent considerees plus comme des objets 
de droit que comme des sujets de droit. Quant aux 
regles de droit, les populations qui les ignorent pour 
l'essentiel, ne se les approprient pas. De surcroit, il 
y a peu de structures sociales, peu d'organisations, 
peu de personnes qui interviennent en faveur d'un 
respect des droits de Ia femme, en tant que partie 
integrante des droits de Ia personne humaine. Les 
personnes n'ont pas le reflexe d'exiger Ia reconnais­
sance et l'application de leurs droits a travers le dia­
logue social, encore mains sur le plan juridique. 

En outre, les populations ne sont pas toujours capa­
bles de s'indigner lorsque les droits des personnes 
ne sont pas respectes, le resultat etant que l'im­
punite est tres importante50

• Les discriminations a 
l'egard des femmes prennent parfois leurs origines 
dans Ia pratique judicia ire. D'abord l'acces a Ia justice 
est difficile pour les femmes. La justice coOte cher et 
les procedures sont complexes51

• Certaines discrimi-

49 Selon Ia Rapporteuse spedale des Nations unies sur les violences 
contre les femmes, qui s'est rendue en RDC en juillet 2007,les allegations 
de viols de Ia part des membres des Forces armees de RDC (FARDC) 
et de Ia Police natlonale congolaise (PNC) son! nombreuses. I.:impunite 
don! bem!fident Ies auteurs est entre autres Ia consequence de nombreux 
obstacles qui entravent Ia capadte ou Ia volonte des femmes a porter 
plainte. 
50 Cependant, des associations de defense des droits de Ia personne alnsi 
que Ia pre sse eleven! Ia voix de plus en plus face aux atteintes aux droits 
de Ia femme, avec des declarations publiques, des marches de protesta­
tion, avec plus ou moins de succes. 
51 Voir Rene DEGNI SEGUI, « Cacces a Ia Justice et ses obstacles •· Collo­
ques sur l'effectlvlte des droits fondamentaux dans les pays de Ia commu­
naute Fmncophone a Port Louis les 29, 30 septembre et 1 er octobre 1993, 
AUPELF-UREF, Montreal, 1994, p. 241-254. 
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nations sont des questions taboues (par exemple, les 

a bus sexuels). Enfin, Ia societe reprouve le fait qu'une 

femme se presente devant Ia justice pour reclam­

er certains droits. Enfin, les facteurs structurels de 

discriminations sont essentiellement Ia faiblesse des 

politiques et le manque d'actions efficaces pour ren­
forcer les capacites des femmes et changer positive­

ment les menta lites. De nombreuses discriminations 

sont heritees de certaines pratiques coutumieres ou 
d'une mauvaise interpretation des religions. 

2. La survivance des coutumes et des valeurs tradi­

tionnelles 

Le Protocole de Maputo est appele a produire des 

effets dans un contexte socio-culturel ou le poids des 

coutumes et des religions rend extremement com­

plexe Ia protection effective des droits de Ia femme. 

Contrairement a Ia CADHP qui s'inspire des valeurs 

africaines, le Protocole de Maputo les presente com­
me un obstacle a l'emancipation de Ia femme afric­

aine. II y a lieu de s'interroger sur le role que peuvent 

jouer certaines coutumes et !'interpretation des re­
ligions dans les discriminations faites aux femmes. 

En Afrique du Sud et au Zimbabwe, !'application con­

tinue de lois coutumieres discriminatoires et de tra­

ditions patriarcales persiste et est Ia cause de viola­

tions etendues des droits des femmes. Au Benin,·les 

femmes continuent de subir les rites de veuvage qui 
les privent de certaines libertes. Par exemple, dans 

certaines communautes rurales, pendant plusieurs 
mois, les veuves sont contraintes de ne pas sortir, de 
ne pas se laver pendant plusieurs jours, de ne pas 

se coiffer, etc. Ainsi, ces femmes, ne pouvant pas 
travailler, se retrouvent isolees dans une situation 

d'extreme pauvrete. De fat;on plus generate, cer­

tains cultes tradition nels privent les femmes de leur 

liberte de circulation et les cantonnent a l'interieur. 
A Djibouti, Ia loi coutumiere basee sur Ia Sharia, et 

qui continue de s'appliquer dans de nombreux cas, 

prevoit que les femmes n'ont pas le droit de voyager 

a l'exterieur du pays sans l'autorisation d'un parent 
adulte de sexe masculin. 

Favorisees par le deficit legislatif camerounais en 
matiere de criminalisation des pratiques tradition­

nelles nefastes, les mutilations genitales feminines 

(MGF) et le repassage des seins persistent toujours 

dans certaines parties de !'Extreme-Nord et du Sud­

Ouest du pays : II est estime qu'environ 20 % des 

femmes en sont victimes. On estime que 70 a 80 % 
de femmes en Gamble ant ete soumises a une forme 

au une autre de MGF bien que leur pratique varie 
d'un groupe ethnique a !'autre. Les MGF ne sont pas 

interdites et demeurent repandues en Gamble, en 

Guinee-Bissau, au Mali, en Mauritanie, au Niger, au 

Nigeria, en Ouganda, au Senegal, en Tanzanie, au 
Tchad et au Togo. Toutefois, le Ghana a ete le pre­

mier pays africain a criminaliser les MGF mais Ia pra­

tique persiste. 

La pratique de l'esclavage rituel (trokosi) persiste au 

Ghana, dans Ia region de Ia Volta. Selon cette pra­
tique, lorsqu'un membre de Ia famille commet un 

crime, Ia famille dolt offrir au lieu de culte local une 
fille vierge, agee de 8 a 15 ans, qui deviendra une 
"esclave des dieux". Le pretre local peut exercer sur 

elle "ses pleins droits de propriete", II a le droit de 

Ia battre, d'exiger des relations sexuelles avec elle 
et de Ia faire travailler, tout en lui refusant nourrit­

ure, education et droits elementaires a Ia sante. Le 

Gouvernement n'a encore adopte aucune disposi­

tion legislative visant !'interdiction de Ia servitude 

involontaire. Au Kenya, Ia pratique traditionnelle de 
Ia "purification des veuves", qui les force a avoir des 
rapports sexuels, le plus souvent non proteges, avec 

un paria, perdure dans certaines communautes. 
Dans !'ensemble du pays, les femmes vivant dans 

des camps de personnes deplacees sont particu­

lierement exposees aux viols et autres crimes sex­

uels. Concernant les veuves au Mali, en Maurita­

nie, au Nigeria, en Ouganda, au Senegal et au Togo, 

certaines pratiques traditionnelles persistent, telles 
que le levirat52 et le sororat53• La pratique de gavage, 

seton laquelle les fillettes sont forcees a consommer 

51 La pratique du Jevirat Impose a Ia veuve d'epouser un homme de Ia 
famille de son epoux decede. 
5J Le sororal est Ia pratique du remariage d'un veuf avec Ia sreur de son 
epouse, en partlculier lorsque cette dernil~re lalsse des enfants en bas age. 
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d'importantes quantites de nourriture afin qu'elles 
prennent du poids pour les preparer au mariage, 
est egalement repandue, surtout dans les regions 

du Nord. Concernant Ia traite des femmes, un 
phenomeme recent, le "Hadj a credits'', selon lequel 
les femmes sont envoyees par leur famille en Ara­
bie Saoudite pour subvenir aux coOts du pelerinage 
(Hadj), est particulierement preoccupant au Niger. 

Malgre !'interdiction des mariages precoces et 

forces, ces pratiques sont tres courantes au Burkina 
Faso54

, en Cote d'lvoire, en Ethiopie, au Ghana, en 
Guinee-Conakry, au Kenya, au Liberia, en Maurita­

nie, au Mozambique, au Niger au Nigeria, au Sene­
gal, au Tchad, au Togo, en Tunisie et au Zimbabwe. 
La pauvrete pousse souvent les families a marier re­
ligieusement leurs filles des qu'elles atteignent l'age 
de Ia puberte vers 11 ans, en echange d'une dot. Ces 
jeunes filles sont pour Ia plupart illettrees, ce qui fa­

cilite leur soumission au mari et entrave leur acces 
a l'emploi. 

II semble done utile de rappeler que les droits des 
femmes sont pour l'essentiel des droits universels et 
que Ia diversite culturelle qui est fondamentalement 
un element de mise en reuvre des droits ne peut 
signifier !'acceptation de traditions negatives. II faut 
done serier et ecarter toutes les pratiques negatives 
pour n'honorer que celles qui sont valorisantes pour 
les femmes. Des pratiques telles que !'excision, les 
viols, les abus sexuels, les harcelements sexuels et 
les agressions sur des mineures sont done a bannir 
car constitutives de violences atroces a l'egard des 
femmes. 

54 Voir article 234 du Code des personnes et de Ia famiUe du 16 no­
vembre 1989. 

Conclusion 

le Protocole de Maputo constitue certes un com­
plement de Ia CADHP, en ce qu'il permet de donner 
une certaine vigueur aux droits des femmes sur le 
continent africain, en mettant en exergue Ia speci­
ficite de Ia protection de ces droits. Cependant, Ia 
mise en reuvre de ses nombreuses dispositions subs­
tantielles ne peut rester « pendant longtemps, d'une 
portee tres relative, << ni meme sa teneur " relever 
plus de l'incantatoire et du programmatoire, »55

, car 

si certaines dispositions du Protocole « sont juridi­
quement et moralement defendables, if faut bien re­
connoitre que d'autres ressemblent beaucoup plus a 
des petitions de principe qui anticipent sur les evolu­
tions sociales et les dynamiques economiques a ve­
nir. C'est peut-etre le propre des droits de l'homme 
d'evoluer de Ia sorte »56

• 

En tout etat de cause, le Protocole de Maputo de­

meure un texte de reference majeur. Ses disposi­
tions en matiere de droits civils et politiques, d'in­
tegrite physique et psychologique, de sante sexuelle 

et reproductive, de non-marginalisation ou encore 
d'emancipation economique, symbolisent !'enga­
gement des Etats africains a mettre un terme aux 

discriminations, aux violences et aux stereotypes 
de genre a l'encontre des femmes. les Etats parties 
devront assurer le suivi du Protocole au niveau na­
tional et indiquer dans leurs rapports periodiques a 
Ia Commission africaine des droits de l'homme des 
indications sur les mesures prises pour Ia realisation 
des droits reconnus dans le Protocole. L'engagement 
des Etats parties a cet egard s'etend a !'obligation 
d'allouer les ressources budgetaires adequates et 
autres pour Ia mise en oeuvre effective des droits re­

connus. Ensuite, Ia sanction pecuniaire etant Ia plus 
rassurante des garanties, il est prevu des reparations 
appropriees que les Etats parties s'engagent a garan­
tir a toute femme dont les droits et libertes tels que 

55 Jean de Noel A TEMENGUE, • La Charte afrlcaine des droits de 
l'homme et des peuples et ses enrichissements ulterleurs », op. cit, p. 46 
et s. 
56 Voir Maurice KAMTO, • Introduction generale: La Charte africaine 
des droits de fhomme et des peuples et les perspectives de Ia protection 
des droits de fhomme en Afrique», op. cit, p. 39. 
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reconnus dans le Protocole sont vioh~s, eta s'assurer 
que de telles reparations sont determinees par les 
autorites judiciaires, administratives et legislatives 
competentes ou toute autre autorite competente 
prevue par Ia loi. 

Les exigences culturelles ou coutumieres devraient 
enfin etre edulcorees pour s'assurer que seules 
Jes valeurs positives sont appliquees. On note tout 
de meme une avancee des nouvelles dispositions 
constitutionnelles africaines, a considerer de plus 
en plus Je valet culture!, en admettant le fait qu'il 
comporte aussi bien des elements positifs que nega­
tifs57. En tout etat de cause, Ia garantie durable de Ia 
dignite des femmes ne doit plus souffrir de pretextes 
ou de considerations politiques, culturelles, coutu­
mieres et religieus'es. 
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57 Voir Simon-Pierre ZOGO NKADA, « Le nouveau constitutionnalisme 
africain et Ia garantie des droits socioculturels des citoyens: cas du Ca­
meroun et du Senegal •. Revue franr;aise de droit constitutionnel, 2012/4 
n°92,p.l-17. 
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